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PREGNANCY RELATED DISMISSAL* 

In UDD1853 the Labour Court dealt with the case of Synergy Security 

Solutions Ltd and Anna Dudek.  

In this case, there was no doubt that the employee was pregnant and 

that she was dismissed. In this case the Labour Court found on the 

basis of submission of the parties and the testimony given that on the 

balance of probabilities the Respondent employer had no knowledge of 

the pregnancy of the Appellant at the time of the dismissal. 

Consequently, the Court found that the Respondent had discharged the 

burden of proof which rested upon them and established that 

pregnancy was not the reason for the dismissal and therefore the appeal 

failed.  

An interesting issue then arises as to what the position would be if this 

case had been taken under Equality Legislation.  

The relevant Directive would be Directive 92/85. Article 2 of that 

Directive in the definition states that for the purposes of the Directive: 

“Pregnant worker shall mean a pregnant worker who informs her 

employer of her condition, in accordance with national legislation and or 

national practice.” 

Article 10 of the Directive entitled “Prohibition on dismissal” provides 

that in order to guarantee workers within the meaning of Article 2 the 

exercise of their Health and Safety Protection Rights under the Article 

it is provided that Member States shall take the necessary measures to 

prohibit the dismissal of workers within the meaning of Article 2 during 

the period from the beginning of their pregnancy to the end of the 

Maternity Leave referred to in Article 8(1) save in exceptional cases not 

connected with the condition which are permitted under national 

legislation and practice, where applicable provided that the competent 

authority is given its consent.  

This is where the problem arises if this case had been taken under the 

Equality Legislation. If you follow the rationale of the case of Jessica 

Porras Guisado and Bankiasa and others Case C/103/16.  
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Our Employment Equality Act does not provide in the definition of a 

worker who is protected from being dismissed because they are 

pregnant or recently given birth or who are breastfeeding a requirement 

that the employee informs her employer of her condition. There is not 

national legislation or national practice in respect of same. Equally, the 

provisions of Article 10 raise the issue as to whether the legislation in 

Ireland has been properly implemented as there is not competent 

authority to give consent.  

In the case of Mulcahy -v- Minister for Justice, Equality and Law Reform 

2002 ILR12 took the view that the mere fact of pregnancy or the 

existence of Maternity Leave is not sufficient to shift the burden of proof 

to an employer where a woman is dismissed or treated less favourably 

during her pregnancy or Maternity Leave. The most recent decision 

from the European Court of Justice would appear to take a contrary 

view to that expressed in the High Court. It would appear that our 

legislation has not included a provision in the Equality Legislation that 

there is a requirement for an employee to inform her employer before 

she gets the benefit of the Employment Equality Act. Therefore, if this 

case had been taken under the Equality Legislation, there is an 

argument that the employee, once they are pregnant, get the protection 

of the Directive in Ireland as there is no statutory provision requiring 

the employee to inform her employer of her condition and the important 

words here are  

“In accordance with national legislation and/or national practice.” 

There is no national legislation on informing an employer other than for 

the purposes of taking Maternity Leave and the time limits for same are 

well into the Maternity period and there is no national practice on how 

it has to be done.  

The reason for raising this at this stage is that it may well be an 

appropriate case that if this arises that the claim would have to be taken 

not in the WRC but in the High Court. It is possible to take a pregnancy 

related dismissal claim in the Circuit Court. However, if there is an 

argument that the Directive has not been properly imposed in Ireland 

and an employee wished to rely on the Directive provisions then 

following the recent Supreme Court case, following the Workplace 
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Relations Commission where the judgment was given by Mr Justice 

Frank Clarke as he was then and now the Chief Justice, the claim may 

well have to be taken in the High Court.  

The alternative argument is that before the WRC and the Labour Court 

under the Employment Equality Legislation in interpreting that Act it 

has to be interpreted as far as practicable in line with the Directive save 

where it would involve disapplying national law or inserting something 

into national law which was not there. Then in those circumstances the 

argument that the employer would not have known may not be one that 

can arise as a defence. In addition, where you look at Article 10 on the 

issue of exceptional circumstances they would have to be exceptional 

and for example the fact that there was a situation that, for example, 

the employee was not working out or did not have the necessary skills 

or some other ground that would justify normally a dismissal during a 

probation period may not come within the category of exceptional 

circumstances. 

The recent European Court of Justice case where the Advocate 

General’s opinion came out raised a number of concerns for 

Employment Law Solicitors and Barristers. We would be of the view that 

the decision now of the European Court of Justice has confirmed those 

fears. One of those is clearly that the legislation in Ireland is not in 

conformity with the Directive. 

The next issue then is if a case has to be taken in the High Court, what 

is the time limit. Is it a six months period or is it some other period. If 

it is that the Directive is been properly implemented then it may well be 

that the six-month time limit which can be extended to twelve months 

in exceptional circumstances may not apply.  

We are simply raising this case as a further example of the issue of 

legislation in Ireland not having been properly drafted. The issue of 

whether an employer knew or did not know of an employee’s pregnancy 

is going to be litigated upon in Equality Legislation at some stage in the 

future.  

It would be our view that if an employer becomes aware at any stage 

prior to the dismissal actually taking place that an employee is pregnant 
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then the employer is going to be in significant difficulties if they proceed 

with the dismissal.  

For employees who are pregnant, it would be our view that the employee 

should at the earliest possible stage advise the employer that she is 

pregnant. Once she does so, she is fully protected by the legislation 

from dismissal save in exceptional circumstances. The facts that the 

employee may not have 12 months service is irrelevant. Under the 

Equality Legislation (and under the Unfair Dismissal Acts) there is no 

service requirement. This is an interesting area of law which is going to 

develop in the next few years.  

 

 
*Before acting or refraining from acting on anything in this guide, 
legal advice should be sought from a solicitor.  

**In contentious cases, a solicitor may not charge fees as a 
proportion or percentage of any award or settlement. 
 

 


