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SAFETY HEALTH AND WELFARE AT WORK ACT 2005 BURDEN OF 
PROOF* 
 

In cases ADJ13705 the AO had to deal with the issue as to the burden 

of proof in such cases.  

 

The AO pointed out that the Act is silent on the question of how the 

burden of proof should be allocated. The AO quoted the case of the 

Labour Court in the Department of Justice Equality and Law Reform 

and Philip Kirwan, Determination HSD082 where the Labour Court 

held,  

 

“It is clear however that in the absence of any contrary statutory 

provision, the legal burden of proof lies on the person who asserts that a 

particular fact in issue is true.” 

 

 They went on to say that later in Fergal Brodigan T/A FB Groundworks 

and Juris Dubina Determination HAD0810 the Court in qualifying the 

statement in the Kirwan case stated,  

 

“It is, however, settled law that in civil matters there is an exception to 

this rule known as the peculiar knowledge principal. This is a rule of 

evidence which provides that where it is shown that a particular fact in 

issue is peculiar within the Defendants knowledge the onus of proving 

that fact rests on the Defendant.”  

 

In that case they said that the issue was the motive/reason for the 

Claimants dismissal and that is found in the thought process of the 

decision maker at the time the decision to dismiss the claimant was 

taken. That is something which is peculiar to the knowledge of the 

respondent.  

 

It is helpful that the AO in this case has set out the burden of proof.  
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*Before acting or refraining from acting on anything in this guide, 
legal advice should be sought from a solicitor.  
**In contentious cases, a solicitor may not charge fees as a 

proportion or percentage of any award or settlement. 
 

 


