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TRANSFER OF UNDERTAKING REGULATIONS* 

In case ADJ-10845 being a complaint by an Inbound Transport 

Coordinator and a Reefer Logistics and Shipping Company, the issue 

related to the Transfer of Undertaking Regulations being SI 131 of 2003.  

The decision indicates that the parties were represented by experienced 

practitioners.  

A number of interesting cases are quoted. The first is the case of Abler 

-v- Sodexo MM Catering GmbH and Sanrest Case 340/01. That case 

entails the outsourcing of a catering function from within the hospital 

to the first named Respondent after having terminated their contract 

with the second named Respondent company. The ECJ found that 

Article 1 of Directive 77/187 did not apply as the first Respondent took 

over the tangible assets of the hospital kitchen which contributed 

significantly to the performance of the activity. There was a takeover of 

customers. There was a closed group of customers, the hospital staff 

and patients, who remained the same pre and post transfer and the 

Court found that the transfer had occurred. The case of Schmidt -v- 

Spar Case C-392/9 of 1994 is one where Article 5 (1) of the Directive 

provided that the transfer of an undertaking of business or part of an 

undertaking of business shall not of itself constitute grounds for 

dismissal.  

The AO in this case quoted Regulation 3 (1) and also Regulation 3 (2) 

which defines a transfer as a transfer of an economic entity which 

retains its identity.  

In this case the AO helpfully set out some Irish cases on this matter but 

also pointed out that pursuant to Article 3 (1) of the Directive 

2001/23/EC that on the date of the transfer the transferor’s rights and 

obligations automatically transfer by operation of law to the transferee. 

Therefore, any claim goes against the new employer. This would be so 

even if the old employer made the dismissal in advance of the transfer.  

The AO in this case also had to deal with the issue of consultation and 

refer to the case of J Donohue Beverages Limited -v- Elizabeth Collins 
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TUD183/2008 which concerned the failure to consult and Regulation 8 

applied to the Complainant’s contract of employment a provision which 

entitles him or her to a period of information and consultation through 

their chosen/elected representatives prior to the occurrence of the 

transfer and Regulation 4 (1) provides that the remedy is against 

effectively the new employer rather than often the employer who failed 

to consult.  

In this case compensation of over €26,000 was awarded. 

In cases involving the Transfer of Undertaking Regulation parties often 

sue the wrong entity. It is important to understand that in a majority of 

cases the claim will be against the transferee rather than the transferor 

even when the transferor is the party that was in breach. 

 
*Before acting or refraining from acting on anything in this guide, 
legal advice should be sought from a solicitor.  

**In contentious cases, a solicitor may not charge fees as a 
proportion or percentage of any award or settlement. 
 

 


