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DISMISSAL ON THE GROUNDS OF INCAPACITY - EMPLOYMENT 
EQUALITY ACT 1998* 

 
In case ADJ-14465 the AO had to deal with an issue where an 

employee had been dismissed while out sick for a short period of time.  

In this case the employee was admitted to hospital in June. The 
employee then visited the employer who told him that his job was 
secure. Shortly afterwards, on the 28th July the employee was told 

that he was being made redundant. At no stage in the intervening 
period nor prior to the Complainant becoming ill was there any 
reference to the possibility of redundancy nor was there any 

discussion as to the options normally associated with redundancy 

being a selection process or alternatives.  

The AO held that there was no credible alternative explanation for this 
other than that the employer decided in view of the Complainants 

illness and extended rehabilitation process to terminate the 

employment.  

The AO pointed out, it is permitted to fairly terminate employment on 
the basis of capacity but not after the passage of a mere view weeks 

nor without a proper and fair procedure and not under the cloak of 
redundancy. The AO helpfully pointed out that there have been 
various references to dismissal under the cloak of redundancy the 

origin of which is a case of JVC Europe Limited -v- Jerome Panisi 

2011 IEHC 279 where Mr Justice Charlton stated: 

“Redundancy cannot be used as a cloak for weeding out those who are 
regarded as less competent than others…If that is the reason for 

letting an employee go, then it is not a redundancy, but a dismissal”. 

In this case an award of €35,000 was made.  

This case is a reminder to employers of the importance of fair 
procedures and how an employer can get caught with an equality 

claim.  

If an employee is to be considered to be let go on the basis of capacity 

it should not be under the grounds of redundancy. If it is on the basis 
of capacity then of course the employee should be advised that their 

job is at risk. They should be sent for a medical. The medical report 
should be furnished to the employee. The employee should have an 
opportunity to challenge same. The employer should look at what 

might be a reasonable return to work time. The employee should be 
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allowed to comment on same also. The employee should have the full 
right to representation and effectively be dealt with in the same way as 
a disciplinary process as regards the right of representation and 

appeal.  

Using redundancy as a cloak to get rid of employees is extremely 

dangerous. In some cases, it will result in an unfair dismissal case. In 
others, particularly where it could be based on the incapacity of an 

employee which may only be short term then in those circumstances 
the danger is that an equality case will be brought. 
 
*Before acting or refraining from acting on anything in this 
guide, legal advice should be sought from a solicitor.  

**In contentious cases, a solicitor may not charge fees as a 
proportion or percentage of any award or settlement. 


