Welcome to the May Edition of Keeping in Touch *
Welcome to the May issue of our newsletter.
In April Natasha Hand who had joined us to finish her traineeship and
qualified as a Solicitor. We would firstly like to congratulate Natasha
on qualifying.
We are delighted, in the partnership, that Natasha has agreed to join
our firm. Natasha will be working primarily in the area of Employment
Law and Personal Injury work.
We had announced previously that the firm was seeking to expand
and Natasha joining us is part of that expansion.
Our Reputational Risk and Crisis Management Practice for Senior
Executives is continuing to grow. We are seeing a trend where
companies are seeking to dispense with the services of some highly
paid Senior Executives. Often this is on a no fault basis by simply
terminating the contract or arises where the Senior Executive may
have made a disclosure within the firm. In some cases it would appear
that a change of Senior Management occurs and that there is a
requirement to bring change with them by dispensing with the
services of certain Senior Executives within the organisation. These
cases are a challenge. There is a challenge for the employee because of
the potential reputational risk. There is the challenge of reacting to
such situations very quickly. We have been involved in this area of
work for many years now but have placed it on a more formalised
basis as a distinct practice area within the firm. We see this growing
substantially in the coming years.
We are delighted with the continued positive response to our
newsletter. We do appreciate those who come back to us and
comment on our newsletter.
In the coming months there are going to be some interesting
developments in Irish Employment Law and we look forward to
bringing you our comments in respect of these.
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On a sadder not we extend our condolences to our Colleague Michelle
Loughnane on the death of her father in law John Joseph (Josie)
Loughnane. Ar dheis Dè go raibh a anam.
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Out and About in May
On 3 April Richard Grogan was quoted in an article by Gordon Deegan
in the Irish Daily Mail on a case headed “It’s Sheer Madness”. This
was in relation to an unfair dismissals case. While the firm was not
involved with the case Richard was asked to comment on the case in
respect of the legal issues involved.
Between 3 April and 6 April Michelle Loughnane was a judge in the
Brown Mosten International Client Consultation Competition. This is
an international competition. This year it was held in Ireland and was
hosted by the Law Society of Ireland. Michelle had in the past been
involved in this competition herself having been part of a team which
won the Irish section of the international competition.
On 4 April Richard Grogan was interviewed on Lunchtime Live with Dr
Ciara Kelly. The interview concerned the issue of insurance claims in
Ireland and followed on from the ISME presentation to the Finance
Committee in the Dáil.
On 5 April Richard Grogan presented Redundancy in Ireland and the
Taxation of Employment Law Awards and Settlements at the Law
Society/Finuas Employment Law Masterclass.
On 13 April Richard Grogan was quoted extensively in an article in
the Irish Times by Deirdre Falvey dealing with the law and practice on
tipping in restaurants entitled “Who gets your tip?”
On 10 April Richard Grogan and Michelle Loughnane attended the
PIAB Conference in Croke Park dealing with the personal injury
environment in Ireland.
On 15 April Richard Grogan was interviewed on the Pat Kenny Show
on Newstalk FM in the Ask the Expert Slot of the show.
Michelle Loughnane has presented a lecture to the PPC 11 students in
the Law Society on Health and Safety Law including the issue of
victimisation under the Act.
On 17 April Richard Grogan was quoted in an article entitled
“Improving the lot of bogus self-employed workers” in the Irish Times
by Fiona Reddan.
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On 23 April Richard Grogan was interviewed on The Hard Shoulder by
Jonathan Healy with Niall McDonnell of ISME discussing the new
proposed Parental Leave announced on 23 April.
On 25 April Richard Grogan was quoted in the Irish Independent
about Paternity and Parental Leave, in an article by Cormac Mc
Quinn.
You will find copies of all articles, Newspaper coverage and podcasts of
interviews in the News, Media and Publications Section of our website
www.grogansolicitors.ie
S.I. No: 138 2019 Employment Permits (Amendment) Regulation
2019
These Regulations amend the Employment Permits Regulations of
2017.
They facilitate changes to Revenue Commissioners practices for filing
of returns. They allow for the issue of 300 general employment
permits in occupations of transport and distribution.
They allow for the issue of 250 general employment permits in the
occupation of bricklayer and plasterer.
The Regulations set out those occupations and skills where a Permit
will issue and those where they will not.
Safety, Health and Welfare at Work (Construction) (Amendment)
Regulation 2019 S.I. No. 129/2019
These Regulations amend S.I. NO. 291/2013. These are to facilitate
the recognition by SOLAS of equivalent registration cards to Safe Pass
for instruction skills certification schemes from States other than
Member States of the EU as compliant with the provision of the
Regulations. Any certification will be valid for four years only.
Gender Pay Gap Information Bill 2019
The Bill amends the Employment Equality Acts 1998-2015.
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The way the Bill is drafted means that the Minister for Justice and
Equality will be making Regulations. These will require certain Irish
employers to report and to publish details as regards their gender pay
gap. The Regulations are also likely to cover any gender bonus gaps.
What is going to be relevant in this legislation is that employers,
where there is a gap in either the pay or bonus then the employer will
be required to set out the reason for such difference. The employer will
also be obliged to set out the measures being taken by the employer to
eliminate or reduce any pay gap.
Who will be affected?
Initially the Bill will cover employers with 250 or more employees.
After the Act becomes law then two years later the threshold will
reduce to those with 150 or more employees and within three years of
the Act being passed to employers with 50 or more employees.
Therefore the legislation is going to impact on a considerable number
of employers going forward.
What will this mean in practice?
In practice this means that employers are going to have to start
keeping detailed records in relation to their employees for the
purposes of producing the various reports.
The reports will need to include:





Mean and median hourly rates of pay for both full time and part
time workers
The mean and median bonus payments again for full and part
time workers
The percentage of employees who receive a bonus
The percentage of employees who receive benefits in kind. This
would include such matters as, for example, company cars

Will this be like the UK legislation?
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The Irish legislation goes further than the equivalent legislation in the
UK. While it will not apply immediately but may by way of Regulation
additional information may need to be published being;




Publication of information by reference to how jobs are
classified;
The difference between the mean and median hourly pay of
temporary male and female employees; and
The percentage of employees in each of four sections being
lower, lower middle, middle and upper employees who are male
and female.

The issue which is most relevant is that relating to the furnishing of
information relating to the percentage of employees in the various
categories between lower and upper levels. It also is likely that the
information will be published in relation to the job classifications so
that the issue of pay gap between lower to upper employees will have
to be set out for each of those sections in a company.
What is likely to apply in the future?
The Bill importantly makes provisions for Regulations which can
include such matters as;


The class of employer, employee and pay to which the
Regulations apply; and
How the rate of pay of employees are to be calculated for the
purposes of reporting.

The reason for this is an issue which was identified in the UK
procedures whereby for example you have a company which has all
employees being paid say €50,000 per annum but the male employees
only work three days a week and the female employees work four days
a week. The way the UK legislation works it would show that there
was no gender pay gap. The Irish legislation would show that
effectively there is if these Regulations are applied in that the hourly
rate of the respective employees would be different. Equally the Irish
legislation would indicate what may initially look like a gender pay gap
not to be one. Take for example a situation where you have male
employees earning €50,000 per annum working 40 hours a week and
you have female workers who work 20 hours a week and are paid
€25,000 per annum. Initially it would look like there was a gender pay
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gap but when you would look at matters on the basis of the hourly
rate of pay they would effectively be paid the same. Of course there
may be issues to explain as to why all the males work at 40 hours a
week and all the females work at 20 hours a week but the issue will
be first of all is there a pay gap and the issue separately will be why
there would be a difference between full time and part time workers.
Publication of Data
The Bill sets out that Regulations will set out the form, the matter and
the frequency of reporting. There is no formal guidance on this yet
except that it is stated that this will be no more than once a year.
Where it will be published is as yet unclear. If the UK model is
followed, which is likely, then employers will need to publish it on
their own website. It will also need to be available on a government
website. In addition the Bill will require employers who must make
reports to publish a statement with the figures explaining and setting
out the reasons for any identified gender pay gap. This is going to
cause certain difficulties for employers as to how they are going to set
out why this is there. What is also important is that they are going to
need to set out the action plan put in place going forward to narrow or
totally eradicate any gender pay gap. Because this will be available on
a public forum it means that on a year to year basis employers will
not be able to simply say we are addressing it. They will have to show
how they are going to address it and effectively it will be subject to
review effectively on an annual basis.
What happens if the Act, when it becomes law is not complied with?
In the UK effectively they have a naming and shaming for noncompliance. That is all. The Irish Bill does make provision for the
Minister appointing designated officers who can investigate and
prepare a report on how an employer prepared the calculations. This
will effectively mean to check if the report was accurate. These
designated officers will effectively be very similar to WRC Investigation
Officers in that they will be entitled to enter the premises of an
employer and to take copies of relevant information. The Bill will give
the Irish Human Rights and Equality Commission the power to apply
to the Circuit Court for an order requiring compliance with the
Regulations. Where an employer continues to be non-compliant such
an order will result in the employer being held in contempt of Court.
There is a further significant compliance provision. The Workplace
Relations Commission may direct a specific course of action to ensure
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compliance. The Bill has no provision for sanctions in the form of
financial compensation to an employee or for a fine to be paid for noncompliance. However, where employers do not comply when the Bill is
enacted employees will effectively be able to make a report to the WRC
and the Inspectorate may very well then undertake an investigation.
Timescale of the Bill.
As yet there is no realistic timescale but it is likely that the Bill will be
passed this year. After it is passed the Regulations will need to be
made.
This Bill has important implications for employers. For larger
employers issues in relation to reputation, recruitment and retention
of staff is going to be a major issue. Now is the time for employers to
be looking at avoiding any gender pay gap and to get their pay and
bonus practices reviewed. We do believe that progressive employers
will look at preparing, in effect, a dry run report for the board of any
large company to identify issues and to be in a position to act to
rectify those which can be rectified before the Act becomes in forced.
Because of the way the legislation is drafted issues such as brand
reputation is going to be significant. Many employers will have clauses
in contracts and in handbooks and also in their Mission Statements
stating that they are an equal opportunity employer. If it subsequently
transpires that one gender is being paid more than another gender or
is more highly represented at senior levels then this may have a
significant impact on employers being able to attract and retain staff.
By undertaking a review now, in line with what the legislation it is
likely to enable employers to be able to identify any weakness in their
own structures and to be in a positon to take remedial action.
This new legislation is far more robust than the UK legislation. This
office had made submissions to the Minister for Justice and Equality
over the last number of years and we are delighted to see that some of
our proposals particularly those relating to employees at different
levels within organisations from lower to higher have been accepted
along with our submission that the legislation would take into
account mean and median rates of pay.
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European Union Approves New Labour Protection Laws for the
GIG Economy
The EU in April announced minimum rights for workers who work on
demand, voucher-based or platform jobs. Those who are genuinely
self-employed workers will be excluded from the new rules.
The EU has stated that the requirement is that every person who has
an employment contract or employment relationship as defined by
law, collective agreement or practice in force in each Member State
should be covered by these new rights. This would mean that workers
in casual or short term employment, on demand workers, intermittent
workers, voucher-based workers, platform workers as well as paid
trainees and apprentices will get minimum rights as long as they meet
certain criteria. There will be a threshold of working three hours per
week or twelve hours over a four week period. All workers covered will
require to be informed from day one as a general principle but no later
than seven days where justified of certain specific sets of rights.
Workers with on demand contracts or similar forms of employment
would benefit from a minimum level of predictability such as
predetermined reference hours and reference days.
Workers will be able to refuse without consequence an assignment
outside of these predetermined hours or to be compensated if the
assignment was not cancelled in time.
Member States will need to adopt measures to prevent abusive
practices such as limits on the use and duration of the contract.
An employer will be prohibited from penalising or hindering workers
from taking jobs with other companies if this falls outside the work
schedule established by the employer.
This new Directive is a first step towards the implementation of the
European Pillar of Social Rights for EU workers.
The effect of this new Directive is that all workers who have been in
limbo will now be granted minimum rights because of this Directive.
The new Directive is intended to avoid employers being able to abuse
flexibility in the labour market.
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The new Directive is going to be interesting in that the definition of the
worker it is believed will not just be that set by the Irish government
but will be in the Directive itself. In addition the Directive will have
direct effect. The Directive is proposing effectively that these workers
would be entitled to information day one and within seven days in
cases which are justified. Our Employment (Miscellaneous Provisions)
Act 2018 provides for certain minimum information to be provided
within five days. It will be interesting to see how this Directive is
applied in practice here in Ireland and whether in effect the 2018 Act
may need to be amended to provide for the minimum information
being furnished within a day.
The Directive is going to give a degree of certainty as regards
minimum hours.
There is a three year period for the directive to be applied.
An interesting side effect of this is going to be the issue of genuine
self-employed contractors being excluded. This does mean that the
Irish government is going to have to seriously look at determining by
legislation who is a self-employed contractor and who is not. Once the
Directive comes into force we would anticipate that there will be cases
going to the European Court of Justice particularly if the Irish
definition of a self-employed contractor is wider than that which will
be incorporated in the Directive.
Compromise Agreements
In case ADJ12963 the AO in this case was dealing with a compromise
settlement agreement entered into between an employer and an
employee. The AO quoted the case of Starrus Eco Holdings Ltd and
O’Reilly UDD1868 where the Labour Court stated;“Having considered the parties written and oral submissions, the Court
finds that it does not have jurisdiction to go behind the waiver
agreement entered into by the parties. In all the circumstances therefore
the appeal fails and the decision of the Adjudication Officer is upheld.”
The AO in this case held that there was a settlement agreement and
held that the AO had no jurisdiction.
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The facts of this case are somewhat unusual in that the employee
confirmed that he had been afforded two paid days off work so he
could seek independent legal advice. The employee stated he had been
unable to get an appointment but had not informed the employer that
he was unable to get an appointment with a solicitor.
This decision we think turns on its particular facts.
Where an employee enters into a compromise agreement without
being legally advised there is a significant issue as to whether that
compromise agreement can stand.
It is always best practice to provide for the employee to get
independent legal advice. It is also useful to provide that a fee will be
paid to a solicitor to advise on the settlement agreement and that that
fee will be paid on receipt of an invoice addressed to the employee but
marked payable by the employer. It should also be provided that the
solicitor will witness the signature of the employee.
The issue of compromise agreements and how they are going to be
enforced is becoming an issue and it is advisable in our view always to
ensure that the employee gets independent legal advice.

Illegal Contracts – Can Unpaid Wages be Recovered?
In case ADJ15311 the Adjudication Officer in this case had to deal
with an issue in relation to the dismissal of an employee but an issue
arose in relation to the contract.
In this case the Adjudication Officer held that the Adjudication Officer
was satisfied that at all material times the complainant was engaged
in an arrangement with her then employer whereby she would receive
part of her wages off the books without the deduction of income tax.
The Adjudication Officer held in those circumstances that the
employee’s contract was tainted with illegality and refused to entertain
the complaint.
The Adjudication Officer in this case quoted the decision in Hayden –
v- Sean Quinn Properties Limited 1994 E.L.R. 54 where Baron J set
out the position as follows
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“The defendant is clearly in breach of contract in that the plaintiff’s
dismissal was wrongful. However the contract itself was an illegal one.
It contained a term designed to lessen the defendants liability at the
expense of the Revenue, something with which the plaintiff concurred
with in Napier –v- National Business Agency Limited 1951 2 ALL ER264
the facts were almost identical. Part of the plaintiff’s salary purported to
be in respect of expenses, which at the best were only minimum. The
plaintiff had claimed to have been dismissed wrongfully. He sued for
damages. His claim was dismissed upon the grounds that the contract
was unlawful and so enforceable. Sir Raymond Evershed said at page
26 it must surely be that, by making an agreement in that form the
parties to it were doing that which they must be taken to know would
be liable to defeat proper claims of the Inland Revenue and to avoid
altogether, or at least postpone, the proper payment of income tax. If
that is the right conclusion, it seems to me equally clear … that the
agreement must be regarded as contrary to public policy. There is a
strong legal obligation placed on all citizens to make true and faithful
returns for tax purposes, and, if parties make an agreement which is
designed to do the contrary, i.e. to mislead and to delay, it seems to me
impossible for this court to enforce that contract at the suit of one party
to it.”
The judge then went on to consider whether or not the fraudulent part
of the agreement could be severed and held it could not.
This is useful that the Adjudication Officer has set this out.
The Adjudication Officer however in this case had also set out other
cases which are useful in relation to matters. The Adjudication Officer
pointed out in the case of a contract which is neither entered into for
an illegal purpose nor prohibited by statute, that performance of the
contract will not render it unenforceable unless in addition to
knowledge of the facts which make the performance illegal the
employee actively participated in the illegality. The Adjudication
Officer referred to the comments of Peter Gibson LJ in Hall –vWoolston Hall Leisure Limited 2000 1WLR225 at page 226 being a UK
decision. The requirement as the Adjudication Officer pointed out of
act to participation was adopted in this jurisdiction by Lafoy J in Red
Sail Frozen Foods Limited (in receivership) and the Companies Act
2006 IEHC328.
This decision of the Adjudication Officer is extremely useful.
The fact that a contract may be illegal in that part of an employee’s
wages may not be put through the books does not of itself make the
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contract unenforceable, by the employee, unless the employee
participated in the illegality.
There will be cases where an employee is earning say €1,000 a week
but the tax returns, made by the employer rather than showing an
income of €52,000 per annum show a figure of €35,000 per annum.
These issues more regularly arise where an employee is paid by cash.
The Payment of Wages Act does allow for payment of wages by way of
cash.
The sad reality is that many employees do not check their payslips
other than to check what the net amount is and may not check as to
whether a portion of their wages is specified as expenses. The fact that
this is done does not make the contract unenforceable by the
employee unless the employee participated in matters.
With the new tax regime in place it is now a lot easier for employees to
check whether their tax is being properly paid. They can now check
online. Their own records online which will show the net and gross
wages. This decision, which issued from the Adjudication Officer is an
extremely useful decision on this issue.
It is interesting in relation to this case that the company
representative was the one claiming that the contract was illegal
because of what was an effective tax fraud. What is not in the decision
is whether the Adjudication Officer in this case reported this matter to
the Revenue.
Published in Irish Legal News 16th April 2019.
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Constructive Dismissal
In case ADJ11224 the AO in this case helpfully set out the law
relating to constructive dismissal.
The AO has pointed out that the classic formation of the legal test in
respect of constructive dismissal was set out in Western Excavating
(ECC) Limited –v- Sharp 1978 IRLR27. This laid out two tests referred
to as the “contract” and the “reasonableness” test. It summarised the
“contract test” in the following terms;“If the employer is guilty of conduct which is a significant breach going
to the root of the contract of employment, or which shows that the
employer no longer intends to be bound by one or more of the essential
terms of the contract, then the employee is entitled to treat himself as
discharged from any other performance.”
“The “reasonableness test” assess the conduct of the employer and
whether it conducts himself or his affairs so unreasonably that the
employee cannot fairly be expected to put up with it any longer, if so the
employee is justified in leaving”
The AO also pointed out the case of Berber –v- Dunnes Stores 2009 20
ELR61 where the Supreme Court stated that mutual trust and
confidence is an implied term in every contract of employment. The
Court held
“There is implied in a contract of employment a mutual obligation that
the employer and employee will not without reasonable and proper
cause conduct themselves in a manner likely to destroy or seriously
damage the relationship of confidence and trust between them. The
term is implied by law and is incident to all contracts of employment
unless expressly excluded. The term imposes reciprocal duties on the
employer and the employee. In assessing whether there has been a
breach by the employer what is significant is the impact of the
employer’s behaviour on the employee rather than what the employer
intended. Having regard to the mutuality of the obligation the impact on
the employee’s behaviour is also relevant. The test is an objective one; if
conduct objectively considered is likely to cause serious damage to the
relationship between employer and employee a breach of the implied
obligation may arise”
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The AO went on to state that the Supreme Court in that case set out
the following approach to assess whether a contractual term of
mutual trust and confidence was repudiated or broken by the
employer’s conduct;1. The test is objective;
2. The test requires that the conduct of both employer and
employee be considered;
3. The conduct of the parties as a whole and the accumulative
effect must be looked at; and
4. The conduct of the employer complained of must be
unreasonable and without proper cause and its effect on the
employee must be judged objectively, reasonably and sensibly in
order to determine if it is such that the employee cannot be
expected to put up with it.
The AO also quoted the well-known case of Conway –v- Ulster Bank
UD474/1981 which held that the employee in that case
“Did not act reasonably in resigning without first having substantially
utilised the grievance procedure to attempt to remedy her complaints.
An elaborate grievance procedure existed but the appellant did not use
it”
It is very helpful that the AO in this case has set out the law so well.
This is a very useful case for anybody considering a constructive
dismissal claim.

Constructive Dismissal- A Further Elaboration
In case ADJ1884 the AO in this case has taken the time to set out the
law relating to constructive dismissal.
The AO referred to the case of Berber –v- Dunnes Stores Limited 2009
IESC10 which is the authority. In that case the Supreme Court held
that the test for whether the conduct had breached the implied term
of mutual trust and confidence in a contract of employment is an
objective one.
The AO went on to quote the case of the Labour Court and the case of
Paris Bakery and Pastry Limited – Mryljak DWT1468 endorsed the
legal test in respect of constructive dismissal as set out by the UK
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court of appeal in Western Excavating (ECC) Limited –v- Sharp 1978
1ALL E.R.713 where it comprises two limbs referred to as the “contract
test and the reasonableness test.” The contract test is set out as
follows:“if the employer is guilty of conduct which is a significant breach going
to the root of the contract of employment, or which shows that the
employer no longer intends to be bound by one or more of the essential
terms of the contract, then the employee is entitled to treat himself as
discharged from any other performance.”
The reasonableness test assessed the conduct of the employer and
whether
“..conducts himself or his affairs so unreasonably that the employee
cannot barely be expected to put up with it any longer, if so the
employee is justified in leaving”.
According to the Supreme Court in Berber cited
“the conduct of the employer complained of must be unreasonable and
without proper cause and its effect on the employee must be judged
objectively, reasonably and sensibly to determine if it is such that the
employee cannot be expected to put up with it”.
Therefore this definition places the burden of proof on the employee to
show that her resignation was justified in the circumstances.
It is useful that the AO has set out the law so clearly in this particular
case.

Protected Disclosures Act 2014
The issue in a case of the Department of Employment Affairs and
Social Protection and Hosford PDD191 is one where the issue arose as
to whether once a person has made a protected disclosure is placing
that person under a disciplinary procedure penalisation.
In this case the Labour Court held that the fact of a person having
made a protected disclosure within the meaning of the Act of 2014
does not immunise the employee from a disciplinary response to
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behaviours which would ordinarily cause an employer to consider the
initiation of such procedures provided such behaviours are not in
themselves protected disclosures or arising in the course of making
protected disclosures.
This is a useful and helpful clear definition of the law.
There is a belief, by some employees, in our experience that simply
having made a protected disclosure means they are effectively red
circled from any disciplinary action. That is not the law. It is very
helpful that the Labour Court has restated this.

Protected Disclosure Act and Unfair Dismissal
In the case of Rosderra Irish Meats Group Limited and Baranya UDD19/97 an issue arose in relation to a claim that the employee was
dismissed for having made a Protective Disclosure.
In this case the Labour Court at some length went through the law
relating to Protected Disclosures. The Court helpfully pointed out that
the issue was whether the communication made by the complainant
was a Protected Disclosure or a grievance. The Court held that for the
purposes of the Act a Protected Disclosure is a disclosure of relevant
information which the worker reasonably believes shows one or more
relevant wrongdoings. The Court in this case held that the
communication by the worker related to the fact that he wanted to
change roles as he was in pain. The Court pointed out that the
communication did not disclose any wrongdoing by the employer. The
Court held that this was a grievance. The Court held in this case it
was not a Protected Disclosure. It was pointed out that the employee
in this case did not have the relevant service to bring an Unfair
Dismissal case.
This case is a useful decision from the Court. It sets out what a
Protected Disclosure has to be. There is a misconception by some that
any communication to an employer effectively is a Protected
Disclosure and therefore the employee gets the protection of the Act.
That in our view is most definitely not the position. The Court has
helpfully confirmed this. There is currently still a lot of
misunderstanding about what the Protective Disclosure Act actually
covers.
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Unfair Dismissal – Level of Compensation
Case UDD1914 is a very useful decision from the Labour Court. The
parties were Brownes of Sandymount Limited and Filippo Pollina. The
facts of the case are interesting but what is particularly interesting is
the fact that the Labour Court have restated that the Labour Court is
permitted only to award compensation for actual income losses up to
a maximum of two years losses. The Court pointed out that the onus
of proof as to losses and proof that work was actively sought lies with
the complainant. The absence of such proof has to be taken into
account by the Court in determining a figure for loss occurred.
The Court pointed out the material received after the hearing is not
open to the other party to question and is therefore of no value. In this
case the Court reduced the compensation from €10,000 to €3,000.
The case is useful as a reminder about what can be awarded in an
Unfair Dismissal case. There is a misconception that compensation of
two years is awarded. Only economic loss is awarded. An employee is
obliged to minimise their loss.

Criminal Activity and Unfair Dismissal
In case ADJ13353 the Adjudication Officer in this case quoted the
case of Crowe-v- An Post 2016 ELR93 and the book by Redmond on
Dismissal Law edited by Mr Desmond Ryan. The Adjudication Officer
in this case quoted in particular
“…as a general rule the employer has no right to institute disciplinary
proceedings unless it can be demonstrated that it had some legitimate
interest in the conduct of the employee. An interest would normally exist
where there is some nexus between the employees conduct and the
employers business. The employer must demonstrate that it had a
legitimate interest in the crime committed to the extent that the
misconduct is disruptive to business, employee relations or affects the
reputation of the company. The test is, has the out of work conduct of
the employee impacted adversely, or can impact adversely on the
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employer’s business? If it has then the employer has a right to institute
disciplinary proceedings. Whether this gives the employer the right to
impose sanctions up to and including dismissal will depend on the
circumstances…”
In this case the employer was a small employer and was not as the
Adjudication Officer pointed out fully conversant with the breadth of
employment policies and procedures. However as the Adjudication
Officer pointed out SI146/2000 on fairness in disciplinary procedures
has a universal application. In this case the employee was arrested
and charged in relation to the theft of a lawnmower. The employers
business was a removal business. The Adjudication Officer held that
there was a nexus between the employers business and the activities
of the employee. However the Adjudication Officer pointed out that no
procedures were displayed.
In this case an award of one year’s wages was awarded.
This case is important for reminding employers on the importance of
fair procedures. This is a case which if the employer had put in place
fair procedures it is quite probable that the employer may well have
won this case.

Unfair Dismissal/Unfair Procedures
In the case of OCS One Complete Solutions Limited and Hurko UDD
1915 the Labour Court in this case set out the fact that fair
procedures are owed to a person and cannot be discharged by
reference to what the decision ultimately is to be purported to be
based upon. In this case the Court pointed out that a statement in
issue could have had a material bearing on the outcome and therefore
there was a requirement that it be shared in advance so as to afford
an informed response on behalf of the employee. The Court noted that
while briefly some of the content of the statement was referred to by
the disciplinary manager in the disciplinary hearing. The fact that the
statement apparently did not ultimately feature in the decision
maker’s decision process is beside the point according to the Labour
Court. In this case because this had not been done the Labour Court
held that it was an Unfair Dismissal on procedural grounds and
awarded €2,000.

21

Unfair Dismissal Claim on the Grounds of Incapacity
Case ADJ17360 is a useful case where some principles of law which
were set out.
The AO in this case helpfully quoted the case of Blair –v- Coverall
Courier Services Limited UD1263/2013 where an employer had
disputed a medical certificate supplied by an employee. In that case
the Employment Appeals Tribunal held that;“It was clear to the tribunal that the medical evidence provided by the
claimant to the respondent established that the claimant was fit to
return to work. The respondent could have had the claimant medically
examined by their own medical practitioner to verify this fact but failed
to do so. It follows that without medical evidence to the contrary they
were not entitled to disregard the evidence of the claimant.”
Where an employee produces a certificate stating that they are fit to
return to work it is our opinion that if the employer wishes to
challenge same they must get their own medical assessment.

Employment Equality Act 1998 – Discrimination
In case ADJ13739 the AO in this case referred to a number of cases.
In Nevens –v- Port Roe Stevedores 2005 16 E.L.R. 282 The Labour
Court recognised that while intention to discriminate might not exist
subconscious bias, if existing, is unlawful and stated;“That a person accused of discrimination may give seemingly honest
evidence in rebuttal or what is alleged against them nonetheless the
Court must be alert to the possibility of unconscious or inadvertent
discrimination and mere denials of a discriminatory motive, in the
absence of independent corroboration, must be approached with
caution.”
It is helpful that this case was quoted as part of the claim.
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In relation to the issue of burden of proof the AO quoted the case of
O’Higgins –v- UDC EDA131 which reflected previous decisions setting
out the elements of a prima facie case of discrimination where the
Court stated;“It is for the complainant to prove the primary facts of which he relies in
seeking to raise an inference of discrimination.”
If the complainant discharges that burden it remains for the Court to
decide if those facts are of sufficient significance to raise the inference
contended for;
It is not necessary to establish that the conclusion or discrimination is
the only, or the most likely, explanation, which can be drawn from the
proven fact. It is sufficient if it is within the range of presumptions that
can be properly drawn from thus facts…
The Court will not normally look behind a decision in relation to
appointments unless there is clear evidence of unfairness in the
selection process or manifest irrationality in the result.
The lack of transparency in the selection process combined with an
absence of any discernible connection between the assessment or
qualifications of candidates and the result of the process can give rise to
an inference of discrimination.
Where a prima facie case of discrimination is made out and where the
respondent fails to show that the discriminatory was anything other
than a trivial influence in the impugned decision the complaint will be
made out.
The Court must be alert to the possibility of unconscious or inadvertent
discrimination and mere denials of a discrimination motive, in the
absence of independent corroboration, must be approached with
caution”.
It is helpful that the AO in this case has taken the time to set out the
case law in such depth. This is a case well worth reading.
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Injury to Feelings in Discrimination Cases
In Ireland there is no provision for an employee who brings a claim of
discrimination to get an award for the injury to their feelings because
of the discrimination which occurred.
In the UK there is such a provision. From the 6th April this year in
serious cases compensation of between £26,300 - £40,000 being the
upper bands will apply. Previously these figures were £25,700 £42,900.
Where a case does not merit award in the upper band it will still
attract compensation ranging between £8,800 - £26,300 being the
middle band. In less serious cases the range will be from £900 £8,800. There is a provision for awards for in excess of £44,000 for
injury to feelings but this will only be in the most exceptional cases. In
the UK these are known as the Vento bands. These were defined by
the Court of Appeal in Vento –v- Chief Constable of Yorkshire Police
(No.2) in 2003 and are there to assist employment tribunals, in the
UK, in determining the appropriate compensation for injury to
feelings. The UK also have some important provisions which we do not
have here in Ireland. In the UK an employment tribunal can award up
to £20,000 for an aggravated breach of a workers employment rights.
In addition where it is found that there was non-payment of the
National Minimum Wage an award of £20,000 can be made for the
very fact that the employee was paid less than the national minimum
wage.
Employment Equality Act 1998-2015 – Disability
In case ADJ13628 the AO in this case helpfully set out the law on the
issue of disability quoting the case of HK Danmark-v-Dansk
Almennyttigt Boligselskab where it was held;“That the concept of disability in Directive 2000-78 must be interpreted
as including a condition caused by an illness medically diagnosed as
curable or incurable where that illness entails a limitation which results
in particular from physical, mental or psychological impairments which

24

in interaction with various barriers may hinder the full and effective
participation of the person concerned in professional life on an equal
basis with other works, and the limitation is a long –term one”
The issue of what is and what is not a disability is an issue which
comes up in a lot of equality cases. It is important for those acting for
both employers and employees to look at the particular circumstances
of the individual to ascertain if the individual has a disability. For
employers dealing with an individual whom it is identified has a
disability then it is important that the appropriate actions are taken to
accommodate that individual. Failure to do so can result in a claim of
discrimination.
In this particular case that case was unsuccessful. However these
cases create a significant risk for employers.

Discrimination Under the Employment Equality Act
The Employment Equality Act 1998 – 2015 defined discrimination as
treating a person in a less favorable way than another person on the
basis of any of the nine protected grounds. In cases of direct
discrimination the Equality Act requires a comparison to be made
between the alleged victim and another individual.
However it is the employee’s protected characteristic and not the
employer’s that is relevant in assessing whether an employee has been
discriminated against.

Employment Equality Act 1998 – Disability
In case ADJ12976 an issue arose in relation to a disability claim.
In this case it was submitted that the employee was treated badly by
the employer because of a disability.
The AO in this case considers the law in relation to disability.
The AO in this case pointed out it appeared that the employee suffered
a physical and psychological damage. The AO pointed out that
disability is broadly defined under the legislation.
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The AO helpfully pointed out that the definition is not without limits
and does not extend to transient pain or minor injuries. The case of
Colgan –v- Boots Ireland DEC-E2010-008 was quoted citing the
decision in Chacon Nabas –v- Eurest Colectividades Case C–13/05.
That case deals with such minor injuries and transient pain issues.
The AO in this case found that the case law cited was not on all fours
with this particular case and was satisfied that the employee suffered
a disability.
The AO in this case did find that the employee failed to establish a
prima facie case.
It is however useful that the AO has set out the law in some detail.

Employment Equality Acts 1998 – 2015 – Discrimination Claim
In the case of Laurence Wall and Others –v- Nowacki EDA198 the case
involved the question as to whether or not the AO was correct in
refusing jurisdiction. Ultimately the Court held that the AO was
incorrect and sent the matter back to the WRC to determine.
The case is an extremely interesting case in relation to the arguments
concerning who is and who is not a worker. Currently in this country
we have an issue relating to the classification of individuals. The
Court in this case dealt with the issue at some length in relation to
the issue as to whether or not the individual was an employee or selfemployed.
This case was one where the Court determined that the Court was
satisfied that on a continuous basis the employee was under a
contractual relationship for eleven years where she was obliged to
provide services to the respondent employer. The Court held the view
that this was one which could be justified by describing it as a case
where the complainant agreed to personally execute the works
assigned to her by the respondent.
The court also helpfully referred to Article 14 of the Recast Directive
2006/54/EC and the Framework Directive 2000/78/EC both of which
make it clear that the principle of non-discrimination extends to selfemployed persons. The Court pointed out that the Directive of
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2000/43/EC also brings self-employed within the scope of Article 3 of
the Directive. The Court pointed out that the Act was intended to
implement these three Directives and must be interpreted in
conformity which each of them. The Court pointed out that it follows
that the broad definition of “Contract of Employment” as defined by
the Acts must be interpreted as intended to bring self-employed
persons within the ambit of the Act so as to bring the Acts into
conformity with the scope of the directives.
While this decision is very helpful in dealing with the issues of the
tests to be applied as to whether a person is a self-employed
individual or a contractor in that there is a considerable amount of
case law quoted both by the representatives and by the Court the
issue could have turned simply on the fact of the Directives and have
brought the employee within the scope of the Employment Equality
Acts simply because of the fact that non-discrimination provisions
apply equally to self-employed persons.
It is sometimes forgotten by those representing self-employed
individuals that they have the benefit of non-discrimination provisions
even if self-employed under the Employment Equality Acts because of
the Directives referred to by the Court.

Employment Equality Act 1998 – Reasonable Accommodation
Case ADJ14091 is interesting in that the AO in this case held that the
employer once notified that the reason for the resignation by the
employee was related to the fact that the employee had a disability.
The respondent was at that point under an obligation to make further
enquiries to ascertain the extent of the disability and to engage with
the employee to ascertain whether he would be fully capable of doing
the job with the provision of reasonable accommodation measures.
What is interesting in this case is that the AO held that it did not
matter whether the notification that the reason for the resignation was
notified before or after the employee resigned.
We would certainly agree with the view where the employee notifies
the employer before a resignation. Where an employee resigns the
employee has terminated the employment and we would have a
greater difficulty with this reasoning where the notification is made
after the resignation. Certainly we would be of the view that if the
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employee is resigning and says that it is because of the disability and
that is the reason why the employee is resigning then we would
certainly agree with the view of the AO that the employer at that stage
would be required to see was it possible to accommodate the
employee.
Where the issue of notifying as regards the disability occurs after the
resignation then the question is going to be how long after the
resignation would the employee have to make the said disclosure.
The decision from the AO is interesting and it will be interesting to see
how this area of law develops. Disability claims are rising at the
present time.

Equal Pay
In case ADJ14991 the AO in this case helpfully set out the law
relating to this issue.
The AO stated that they were aware of the case of Cadman –v- HSE C17/05 where the Court of Justice of the European Union rejected an
employee’s claim for equal pay accepting that the criterion of length of
service is appropriate
“To attain the legitimate objective of rewarding experience acquired
which enables an employee to do their job better”
The AO also quoted the case of Wilton –v- Steel Company of Ireland
where the High Court found there was no discrimination in that case
because the comparator was actually being paid more due to his
greater length of service and that this was a ground other than the
gender under the Anti-Discrimination (Pay) Act 1974.
The AO also pointed to the case of Irish Aviation Authority –v- Irish
Municipal, Public and Civil Trade Union where the Labour Court noted
that differences in pay between male and female comparators which
arose out of a grading structure that in that case the difference in
remuneration between the claimants and the comparator derived from
the grading structure operated by the respondent and therefore a case
of direct discrimination did not arise.
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This case is helpful in pointed out that just because there is a
difference in pay does not automatically mean that it is
discrimination.
European Communities (Protection of Employees on Transfer
Undertakings) Regulations 2003 S. I. No. 131 of 2003
For those interested in the law relating to Transfer of undertakings
case ADJ00013558 is an excellent decision in that the employer and
the employee were both legally represented. There is a substantial
amount of case law referred to in the decision. The case is worth
reading on the basis that the submission set out significant legal
arguments.
Dismissal by Reason of a Transfer of an Undertaking
The case of Hare Wines –v- Kaur & Others 2019 EWCA Civ216 is a
case where an employee was dismissed by reason of personality
clashes in advance of a business transfer under the UK Transfer of
Undertakings (Protection of Employment) Regulations 2006, which is
very similar to our legislation and in this case it was held that this
may be an automatic unfair dismissal because the sole or principle
reason for the dismissal was the transfer.
It was held that there was no defence to say that the reason the
dismissal was a personal reason related to the employee as such a
defence is not contained in the legislation.
The UK Court of Appeal confirmed in this case that in circumstances
where a dismissal occurs shorty before a transfer the existence of
purely personal reasons for the dismissal does not preclude the
transfer being the reason for the dismissal.
The background of this case is interesting. The original claimant Mrs
Kaur was a cashier in a wholesale wine business. She had a difficult
working relationship with a colleague over the course of her
employment. This colleague was set to become a director in the new
business. Financial difficulties were experienced in December 2014
and it was decided by the previous employer that they would cease
trading and the business would transfer to Hare Wines Limited. On
the 9th December 2014 the claimant received a letter after a meeting
informing her that due to unforeseen circumstances that led to the
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business ceasing to trade meant that she was dismissed with
immediate effect. On the same date the transfer took place.
In the UK the Employment Appeals Tribunal found that the
Employment Tribunal was entitled to find that the reason or principle
reason for the dismissal was the transfer itself based on the
circumstances of the case including the timing of the dismissal and its
proximity to the transfer.
The case went to the UK Court of Appeal.
This case highlights that a tribunal will analyse the circumstances of
a dismissal to determine whether the sole or principle reason was the
transfer. This case highlights factors which may be key considerations
including timing of dismissal’s, the proximity of the transfer and any
supporting documentary evidence. It is important that employers
remember that they should not use a transfer from one entity to
another as a reason to end the employment of an employee even if
they see that individual as a “problem employee”. This is because the
employment will be protected. Even where the new employer being the
transferee believes that they have a “problem employee” the effect of
this decision is that the transferee will need to deal with that issue as
they would any other issue in the workplace and not simply dismiss
the employee.
Claims Under the Transfer of Undertaking Regulations
Case ADJ2371 is helpful in setting out the law relating to who is
responsible where a claim is made where there has been a transfer
under the European Communities (Protection of Employees on
Transfer of Undertaking) Regulations 2003 SI No.131/2003. The law
in Ireland provides that it is the transferee being effectively the new
employer who has total responsibility. This is even if the breach was
caused by the transferor. This issue was dealt with in detail in the
case of J Donoghue Beverages Limited and Collins TUD183.
Article 3(1) of the relevant Directive being Directive 2001/23/EC had
an option for both the transferor and transferee to be jointly liable.
Ireland did not avail of that option. Therefore the transferee is totally
liable.
If for example you had an employer being the transferor who fired an
employee to facilitate a transfer or where there had been a breach of
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the Organisation of Working Time Act occurring before the transfer
occurs where a claim issues after the transfer occurs the claim is not
against the original employer but against the new employer.
For those acting for employers for a transfer of undertakings is taking
place it is important that appropriate checks are put in place to make
sure that all potential claims are identified as part of the duediligence.
Failure to Raise a Grievance in a Claim Under the Terms of
Employment (Information) Act 1994
In case ADJ10450 the AO in this case rejected the claim on the basis
that the employer provided the employee with a written statement of
the terms of employment.
The employer contended that a contract of employment was issued in
June 2017 but that the employee did not return the document as
signed and that was outside their control. An unsigned and undated
contract was produced at the hearing.
The legislation provides in our view that the employer maintains a
copy of the signed contract of employment. It would have been a
simple matter for the employer to keep a signed copy when sending it
out. Where there is no signed copy, signed by the employer then the
employer has failed to comply with the act in our opinion.
The AO in this case also held that the complaint had the opportunity
on a number of occasions to bring any alleged failure to comply with
the Act to the employer but never brought this up with him. Again we
believe the AO was incorrect in this. In European case C-429/09
being the case of Fub and Stadt Hale the CJEU held that Mr Fub was
entitled to claim for an infringement of European Union law and that
any requirement that he first complained to the employer of unlawful
action was contrary to the Directive.
The employer in this case submitted citing the case of Grant
Engineering –v- Delaney TED1728 and Hall –v- Irish Water TE/15/6
that the employee did not suffer any detriment. The AO in this case
did not refer to this argument. In our view following case C684/16
that the Directive which was implemented in Ireland in the Act now

31

itself has direct effect and that directive does not require detriment to
be shown.
While these type of cases have limited value at some stage this issue
will go to the High Court on either a Point of Law or Judicial Review
and it will be interesting to see if a case such as this goes to Europe
what the attitude of CJEU will be to these arguments.

Time Limits to Bringing a Claim for Not Having Received a
Contract of Employment
In case ADJ00016102 the AO in this case had to deal with a situation
where it was contended that the right of the employee to seek a
contract of employment was limited to effectively eight months after
the commencement of employment.
The AO in this case reviewed the legislation and in particular Section
3 of the Terms of Employment (Information) Act. The AO then had to
consider the provisions of Section 41 (6) of the Workplace Relations
Act and the argument was effectively that that Act had amended the
previous legislation which was effectively on the basis of a continuing
breach that now it must be within six months of the beginning of the
breach.
The AO in this case looked at the decision of the Labour Court in
DWT14114 being the case of Seclusion Properties Limited –vO’Donovan and also looked at the provisions of the Charter of
Fundamental Social Rights of Workers in particular Articles 2 and 3.
The AO in this case in our view absolutely correctly held that the
contravention in relation to Section 3 of the Terms of Employment
(Information) Act is a subsisting contravention and therefore provided
a claim is made effectively within six months of an employment
terminating but anything during the employment after the initial two
month period that an employee can bring a claim.
There has been a considerable amount of back and forth on this issue
in the WRC. The Labour Court have been very consistent in working
on the basis of it being a subsisting and continuing breach.
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It is useful to have this clarification. We will still expect to see some
employers seek to run the claim that there is a limited period in which
to bring the claim even of effectively eight months after the
commencement of employment.
Online Complaints to the Workplace Relations Commission
Case ADJ7881 is an interesting case relating to this issue.
The representative of the employee contended that a claim was
submitted online.
The AO in this case held that the online system clearly outlines the
steps to be taken if no acknowledgement of the complaint is received.
For colleagues it is important that if lodging a complaint online that
you make sure that you get the appropriate receipt. If you do not get
the appropriate receipt it is important then to resend it online or
alternatively to send it to the WRC, O’Brien Road, Carlow.
It is interesting in this case also that the representative of the
employee had been out sick subsequently and reasonably quickly
after returning from sick leave re-submitted the complaint. Again this
was rejected as a ground for an extension of time.
In this case the AO has helpfully set out the case of West Midlands CoOp Society Limited and Tipson 1986 IRLR12 where Lloyd Bridge of
Harwich stated that
“[in] the absence of an express contractual provisions to the contrary
that the effective date of dismissal is the date of the initial notification of
dismissal to the employee”
Some employees wrongfully think that the date of dismissal is after
the appeal process has finished. Normally that is not the position. It is
the date they are originally advised that they have been dismissed.
In such circumstances it is best practice pending the outcome of a
disciplinary appeal to lodge an unfair dismissal claim. There can be
arguments subsequently that the date of dismissal was the actual
date of the appeal and to avoid same it is best practice again once the
appeal process has finished to lodge a further claim. Representatives
should then ask that both claims are amalgamated together.
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This case highlights the importance of getting proceedings in quickly,
and, making sure that any claim is acknowledged by the WRC.

Employee’s Bringing Their Own Claim – A Warning
Case ADJ13420 is an example of a case where an employee lost but
may have won if the employee had brought the claim under a different
Act.
The employee in this case claimed under the Employment Equality Act
1998 as amended that he had been forced to resign because of
individuals ganging up on him for bringing up legal issues.
The AO in this case correctly referred to the Labour Court decision in
Minister of Defence –v- Barrett EDA1516 which referred to the test for
victimisation being that the employee had taken action of a type
referred to at Section 74 (2) of the Act being a protected act and that
as a result of same the employee was subjected to adverse treatment
by the respondent.
The employee in this case does not appear to have set out any ground
under the nine protective grounds under the Act. The employee had
complained about illegal overloading of the van. This could have been
a case that more properly would have been brought under the Safety
Health & Welfare at Work Act. To bring a claim under the Employment
Equality legislation it has to be on the grounds that there was
victimisation for raising an issue under that Act.
We are also seeing cases where individuals with good claims under
various pieces of legislation are bringing claims particularly under the
Industrial Relations Act. These cases are not enforceable. Where an
employee is thinking of bringing a claim it is always advisable that the
employee obtains legal advice. We regularly see cases where
individuals bring claims under the Equal Status Act which really
should have been brought under the Employment Equality legislation.
There is no defence or argument that an employee can make that they
have brought the claim under the wrong act. There is an old doctrine
being
“Ignorance of the law is no defence”
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This applies to employers and employees. Where an employee brings a
claim under the wrong Act then in those circumstances an AO has no
alternative but to dismiss the claim.
We are also seeing claims where employees will bring claims outside
the statutory limit. For example an employee may claim that they had
deductions of wages over a two or three year period of time. The
maximum period where a claim can be brought to the WRC is for a
period of six months which in certain circumstances can be extended
to twelve months. In those circumstances the employee should
actually issue two payment of wages claims. One for the period of six
months prior to the date of lodging the claim and a second claim for
the previous six months seeking an extension of time.
Unfortunately employment law in Ireland is complex.
The claim form which the WRC use itself is not user friendly. We have
seen and heard of instances where individuals have sought to bring a
claim under the Unfair Dismissal legislation where they would come
within one of the exemptions where twelve months service is not
required but where the claim form will in those circumstances
automatically bring them to an Industrial Relations Act case which as
we stated previously is not enforceable.
When acting for employees we often come across situations where
individuals contact us after they have issued the proceedings. If we
are lucky it is within the six month period. Very often it is not and we
find that a claim has been brought under the wrong Act and that
there is little point in them engaging us. In other cases acting for
employers we can end up before the WRC in cases where an employee
may well have had a valid claim covering a period of six months prior
to them lodging the claim but where they have brought the claim for
an extended period of time as a result of which the AO has to dismiss
the case. In others they are simply brought under the wrong Act.
The WRC was set up on the basis of it being a service which people
can use without the benefit of legal representation. The reality is that
they are dealing with legal claims and a knowledge of the law is
needed to properly present or defend cases.

35

It is not just employees. Some employers defend themselves. They can
then be in a situation where they are up against a legal representative
and a valid defence which could have been raised may not be raised.
While we are a firm of solicitors it is our view that when dealing with
legal issues legal representation is needed. If somebody is sick they go
to a doctor and they take the doctor’s advice. There are very few
people who will undertake an operation on themselves. They will
recognise that they have a medical condition that needs a doctor to
treat. The same analogy applies in relation to an employment law
case. It is a case involving the law and therefore a trained professional
should be used.
This is just our opinion. We are sure there are others that would
believe that we are scaremongering. So be it. We are at least raising
the issue and hopefully those bringing and defending a claim will get
advice from an appropriate specialist.
For those reading this newsletter we are probably preaching to the
converted.

Duplication of Claims
In case ADJ11731 the AO in this case had to deal with a situation
where the defence was raised that there was a duplication of claims.
This case is useful in that parties were represented by highly
respected employment law practitioners.
The first issue which was raised in this case was the issue of the
jurisdiction of the WRC to hear the case.
The facts are that the complainant was told that he was being made
redundant in July 2017. The employee was placed on garden leave
until the 30th September 2017. The redundancy took place on the 30th
September. There was a payment of three months’ salary which was
not agreed to in his contract. His contract was silent on the notice
period. The employer had sent an email stating that the payment in
three months’ pay was in lieu of notice.
The AO pointed out that Section 1 of the Unfair Dismissal Act 1977
provides that the statutory date for dismissal is either;-
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(A) The date that would be in compliance with the provisions of the
contract, or
(B) The date of compliance with the provisions of the Minimum
Notice and Terms of Employment Act 1973.
The AO pointed out as there was nothing in the contract about a
contractual notice period and the statutory notice period would have
been two weeks his date of dismissal was two weeks after 30th
September 2017. The complaint issued on the 6th November which
was after the date of the dismissal. The AO held that the AO had
jurisdiction.
It would be our view that where there is an issue as to the date of
dismissal an employee would be entitled to issue a set of proceedings
in such a case immediately and then wait until the notice period
expired and/or the payment in lieu of notice expired and then issue a
further claim or claims.
The provisions of Section 1 of the Unfair Dismissals Act can catch
colleagues and therefore it is often important to cover this off. There is
nothing in the Rules which stops an employee issuing multiple Unfair
Dismissal claims so as to avoid any issue as to what the correct date
was. The employee can then have all claims associated together and
can run the cases on the basis of at least one of them would be at the
correct time.
A second issue arose with this as to whether there was duplication of
process. In this case a personal injury claim had commenced.
In this case the AO held that the right of redress under the Unfair
Dismissal Acts is a statutory right and exists as a separate right to
damages for pain and suffering that arises in personal injury cases.
This is distinct from an equality complaint where the effects of
discrimination pain and suffering may be compensated for by the
WRC. In this case the AO held that there was no reason to adjourn the
case until the conclusion of the personal injury claim.
We agree with the AO in relation to the decision concerning the facts
in this case. However in relation to an equality case we would not
necessarily agree with the view of the AO. Compensation under the
Employment Equality Act is for the discrimination which occurred. If a
person suffers a personal injury in the workplace and at the same
time or close to that time has a claim for discrimination the pain and
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suffering in relation to an accident is entirely different in the pain and
suffering that somebody has as a result of a discrimination case.
However we would be of the view that under the Employment Equality
Legislation the compensation under the Employment Equality Acts is
for the effect of the discrimination rather than a pain and suffering
complaint.

Claims against Employment Agencies
An issue arises in relation to Employment Agencies in that sometimes
the employee will only know the business name of the agency. The
WRC have a list of agencies who have a licence to operate in Ireland.
Copies of this list can be obtained from the WRC in Carlow. That list is
on a County by County basis. It gives both, the trading name and the
legal name of the entity. Of course, proceedings must issue against
the legal name, not a business name.

Litigation Privilege
In the case of Charmaine Colston and Dunnes Stores being a
judgement of Ms. Justice Irvine delivered on the 28th February 2019
IECA 59 the issue of Litigation Privilege was considered in detail. The
case is extremely interesting in the way that the judgement looked at
the issue of Litigation Privilege.
In this case at paragraph 30 was pointed out that the Courts have set
out that more is required than a bald assertion made in an Affidavit of
Discovery that the document or documents were prepared in
contemplation of legal proceedings or were created in the course of
and for the purposes of defence within proceedings the case of Woori
Bank –v- KDB Ireland Limited 2005 IEHC 451 was quoted where it
was stated at paragraph 6:“…. I accept the submission that the decision of the Supreme Court in
Gallagher -v- Stanley 1988 2 I.R. 267 means that the purpose of the
document is a matter for objective determination by the Court in all the
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circumstances and does not only depend on the motivation of the
person who caused the document to be created. Further…… the Court
should not make a finding that the dominant purpose of the document is
litigation based on a balled assertion, even on Affidavit, of such
motivation or intention [on the part] of the creator of the document”
The case of Rawlinson and Hunter Trustees -v- Ackers 2014 EWCA
136 is a case where Tomlinson L J remarked at paragraph 13.
“The Court will look at “purpose” from an objective stand point, looking
at all relevant evidence including evidence of subjective purpose….. The
evidence in support must be specific enough to show something of the
deponent’s analysis of the purpose for which the documents were
created, and should refer to such, contemporary material as is possible
without disclosing the privilege material”
It was pointed out in the judgement of paragraph 32 that what
emerges from these cases is that the Court must apply an objective
test. Assertions as to the subjective state of mind of the party
asserting privilege are not sufficient without evidence to support them.
To discharge the evidential burden, the evidence must be of such
quality and character as to enable the Court to make definitive
findings about the motivation and/or the intention of the creator of
any document in respect to which privileges is claimed.
“Paragraph 43 of the Judgement it was held that the case from the case
law cited the following principals maybe stated.
Paragraph 1 every application for inspection of documents in respect of
which Litigation Privilege is claimed, must be decided on its own facts.
Paragraph 2 the Court must be satisfied on the evidence, which the
party claiming privilege as demonstrated that they reasonably
apprehended litigation when the documents were created. This is an
objective test and is one to be decided on the basis of the evidence.
Paragraph 3 if the document in respect of which principal is claimed
were created for more than one purpose, the Court must be satisfied
that the evidence demonstrates that apprehended litigation was the
dominant purpose for the creation of the documents”
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Protection of Employees (Fixed-Term Work) Act 2003
In the case of Department of Employment Affairs and Social Protection
and Kiernan FTD194 this is a case where the Labour Court held that
there were objective reasons for the individual not to receive other
than successive fixed-term contracts and was not entitled to a
contract of indefinite duration. However what is most interesting in
relation to this case is the issue of the time limit for bringing a claim.
An issue arose as to whether the employee was statute barred on the
basis it was not made to the WRC until 18th December 2017. The
Department had contended that the appellant was entitled to a
contract of indefinite duration upon either the conclusion of the
contract of the 6th May 2016 or on the completion of 4 years’ service
and was by reference to the Workplace Relations Act 2015 and in
particular Section 41 (6) time barred given that the complaint was not
made until the 18th December 2017. This argument was rejected by
the Labour Court and we believe quite rightly. The Court was of the
opinion that they could not find that a person’s entitlement under the
Act at Section 9 (2) and Section 9 (3) are nullified if a complaint is not
made within six months of the contended for coming into being of a
contract of indefinite duration in accordance with the provisions of
those sections of the Acts. The Court pointed out that the period for
the within complaint relates to six months preceding the 18th
November 2017. However the Court pointed out the Act at Section 9
sets out that a fixed-term contract becomes transmuted to one of
indefinite duration in certain circumstances and the operation of the
law in that respect is not dependant on an appellant making a
complaint within a specified time period.
There has been a lot of confusion in relation to time limits for bringing
complaints. A lot of this has occurred because of the provisions of the
Workplace Relations Act 2015 and in particular the drafting of Section
41.
It is helpful, to say the least, that the Labour Court have clarified the
law on this issue as regards cases under this Act. On its own simply
dealing with this issue which did not get a lot of press coverage is an
issue which we believe is extremely important for clarifying the law.
Unfortunately a lot of times when cases get covered it is the headline
issues rather than the legal issues which get the coverage. This is not
unusual in that those reporting on cases are there to sell papers. The
reality however is that those involved in employment law do need to
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know these decisions particularly when they are as important in
clarifying the law as this particular decision.

Annual Leave Year
The issue of an Annual Leave Year for the purposes of a claim under
the Organisation of Working Time Act, 1997 constantly arises.
Case ADJ-15150 hopefully will put a lot of these arguments to bed.
Many employers have an Annual Leave Year of the 1st of January to
the 31st of December.
The AO in this case quoted the case Waterford City Council and
O’Donoghue DOWT-0963 where the Labour Court stated;“The only leave year which is cognisable for the purpose of determining
if an employee received his or her statutory entitlement is that
proscribed by the Act itself. That is to say a year starting on 1st April
and ending on 31 March the following year. While different
arrangements maybe put in place for administrative purposes, in
determining if a contravention of the Act occurred the Court can only
have regard to the leave allocated to the employee in the statutory
period.”

*Before acting or refraining from acting on anything in this guide,
legal advice should be sought from a solicitor.
**In contentious cases, a solicitor may not charge fees as a
proportion or percentage of any award or settlement.

41

