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Welcome to the June issue of Keeping in Touch*   
  

On 17 May we found out that we had been nominated as Finalists for 

the 2019 Irish Law Awards. The categories where we are Finalists are   

  

Employment Law Firm, Leinster (Including Dublin)   

Litigation Law Firm of the Year Dublin   

Dublin Law Firm of the Year   

Excellence and Innovation in Client Services Dublin   

Law Firm Innovation Award   

Excellence in Marketing & Communication Dublin 

Lawyer of the Year.  

  

As a firm we are delighted to receive seven nominations. These 

awards are not down solely to the work of the partners and solicitors 

in this firm. The support personnel in this firm are imperative for us 

to be able to provide the services we wish to provide to our clients. 

These nominations as finalists are very much a team effort by the 

entire team and the partners of this firm are very appreciative of the 

work of our colleagues who work with us.  We would also like to 

congratulate all the other finalists and look forward to an enjoyable 

Awards Dinner on 14 June next.   

  

As a firm we have seen our Reputational Risk and Crisis Management 

practice expand significantly over the last twelve months. That 

expansion is continuing. The issue of reputational risk is now 

becoming a significant issue for many senior executives and senior 

managers in organisations. You will not see in any of our publications 

or comments on social media any comments about any of these cases.  

You will not see anything which says  

  

“In a recent case which we had we obtained €X”.  

  

You will not see on social media that in relation to cases where we are 

acting in our Reputational Risk and Crisis Management practice area 

any information. This is an area where we regard confidentiality as of 

primary importance so much so that unless a case ends up in a public 

forum we regard it as inappropriate for us to even comment in the 

most general way about such cases. When it comes to Reputational 

Risk and Crisis Management for senior executives and senior 

managers their good name going forward is of primary importance. We 
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have a small market place in Ireland for such executives. We equally 

recognise that many employers in such situations equally have 

Reputational Risk issues which they will be looking at and are 

therefore a firm which while we will litigate for clients we will always 

be prepared to recommend mediation or settlement meetings to get 

matters resolved.   
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Out and About in May 2019  
  

On 16th April Richard Grogan of our firm was quoted in the Irish 

Independent in an Article titled “Clamp down on Unpaid Overtime”. 

Also on 16th May Richard was interviewed on the Matt Copper Show 

on Today FM relating to this issue which arose from a decision of the 

European Court of Justice under case C-55/18.  

  

On the 23rd May Richard was quoted in The Irish Times in an article 

by Jack Horgan Jones - “no redundancy pay for Times Ireland staff 

with less than two year’s service.”  

  

On 20th May Richard was interviewed on Highland Radio.  

 

On 31 May a case we were representing an employee in was covered in 

the Irish Times and Journal.ie under the heading –  

  

“Dublin employee receives €7,000 after homophobic graffiti was posted 

in his workplace”  

  

  

Protected Disclosure – What is it?  
  

Put simply a protected disclosure will arise where you have a situation 

where an employee has knowledge of corruption, fraud or some other 

wrongdoing within their workplace and they intend to expose this to 

the relevant authority, which may be the employer in order for it to be 

remedied. The workplace can be in the public, private or non-profit 

sector. Given the nature of the disclosures that can be made it is quite 

likely to make an employee more vulnerable to being penalised by 

their employer and so employees need greater protections in order to 

enable them to speak out and expose any wrongdoing.   
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This led to the enactment of the Protected Disclosures Act 2014, as 

the single overarching framework for the protection of workers in all 

sectors.   

  

In order to avail of the protections afforded to employees under the 

2014 Act, there is a procedure that should be followed under the Act 

when making a protected disclosure. If an employee does not make 

the protected disclosure in the prescribed manner, they will be unable 

to avail of these protections. Given the nature of protected disclosures 

an employee taking the wrong step in reporting it can cause 

significant damage to their own employment. It would therefore be a 

wise move for an employee if they find themselves in a situation where 

they feel they have to make a protected disclosure, to seek legal 

advices in relation to same. Of note is that if it is the worker or the 

workers employers’ function to detect a wrongdoing they will not come 

within the protection of the Act.   

  

The basics under the Protected Disclosure Act 2014: Under 

the 2014 Act a “protected disclosure” is a disclosure of 

“relevant information” made in a specified manner.   

  

Section 5 sets out what is “relevant information”. It is regarded as 

information which, in the reasonable belief of the worker, tends to 

show one or more relevant wrongdoings and which came to the 

workers attention during the course of their employment.  Clearly 

when you read that statement your eyes are drawn to the words 

“reasonable belief” therefore if it was to transpire that what you had 

disclosed was not actually a protected disclosure you won’t be 

precluded from the protections afforded under the Act, so long as the 

employees belief was based on reasonable grounds.     

  

Section 5 (3) (a) – (h) inclusive sets out what is regarded as relevant 

wrongdoings. On reading this section it would appear quite broad and 

that a protected disclosure can fit under more then one heading.   

  

Section 6 – 10 sets out to whom a disclosure should be made to. The 

2014 Act provides for a stepped disclosure regime and failure to abide 

by it will lose the person making the disclosure the protections under 

the Act. The stepped disclosure regime contains three distinct steps 

for disclosure. The first step is making the disclosure to your 

employer, a Minster or a legal adviser; the second step covers 
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disclosures to a prescribed person; and the third step covers 

disclosures in other cases. The higher the step the worker uses to 

disclose the more requirements they have to meet, in order to be 

protected under the Act. The Act has been framed in this way in order 

to allow for the possibility of the disclosure to be dealt with internally 

within an organisation, to prevent further damage occurring. The Act 

does allow for instances where the employer has been given the 

relevant information but fails to act in accordance with it or where an 

employee does not want to disclose to the employer, the Act provides 

alternatives under Sections 7,8,9 and 10.   

  

Section 6 covers disclosures made to your employer or other 

responsible person. This is the preferred Section to disclose under, as 

the employee must only meet the criteria as laid out under Section 5 

when making the disclosure. It has been argued that a disclosure to 

an employer encompasses any person senior to the worker who has 

been authorised by the employer, as having management 

responsibility over the worker.  Section 6 also allows for the scenario 

where the organisation has in place a particular “designated third 

party” for receiving a protected disclosure. If the employer has in place 

a procedure that involves disclosing of information other than to the 

employer themselves, and the employee follows this procedure in 

making a protected disclosure, than in those circumstances the 

employee will be making their disclosure under Section 6 and not 

under Section 7, and so again they must only meet the criteria as laid 

out under Section 5.In other words it is easier for employees to meet 

the bar for gaining protection under the 2014 Act if they make a 

disclosure under Section 6 as opposed to the other relevant Sections.   

   

Section 7 covers disclosures made to prescribed persons. In order for a 

worker to gain the protections under the 2014 Act, they need to meet 

a higher threshold than if they made the disclosure under Section 6 

as outlined above. Prescribed persons under this section are 

designated as “recipients of disclosures”. The Section covers 72 

regulatory bodies, such as the Pension Authority, the Data Protection 

Commission and a full list of prescribed persons can be found in the 

Protected Disclosures Act 2014(Section 7(2)) Order 2014. When a 

worker makes a disclosure under this Section, the worker must 

reasonably believe that the wrongdoing is a matter which falls within 

that prescribed persons remit. The worker must also under this 

Section reasonably believe that the information disclosed, and any 
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allegations contained therein, are “substantially true” to warrant 

investigation. In such cases the worker must disclose to the relevant 

person named or to the relevant position holder and not just to the 

entity itself.     

Section 8 covers disclosures to the Minister, where a worker is 

employed by a public body, the Minister to whom the disclosure is 

made must have a statutory function in relation to the relevant public 

body.  

  

Section 9 covers disclosure to a legal advisor such as a barrister, 

solicitor, trade union official or official of an excepted body. It is 

important to note that although a trade union is listed within this 

Section, a trade union official is not entitled to claim “legal 

professional privilege”.   

  

Section 10 covers disclosures in all other cases. This Section covers 

disclosing to persons outside of those listed in SS.6-9. This section 

requires three tests to be met when making a disclosure in order to 

gain protection under the Act.        

  

Protections under the Act:  

Under Section 11 the Unfair Dismissals Act 1977 is amended to 

provide for a situation where an employee has been dismissed due to 

their making a protected disclosure. This amendment to the Unfair 

Dismissal Act 1977 gives far better relief to an employee who finds 

themselves in this situation in comparison to any other type of Unfair 

Dismissal. There is no need to have one year’s continuous service in 

these type cases, and there is an increase in compensation up from a 

ceiling of two years remuneration to five years gross remuneration. It 

is important to note that this compensation relates to financial loss 

attributable to the dismissal. As in all Unfair Dismissal cases where 

the maximum compensation is capped at 2 years, it is very rare that 

the 2 year compensation would be awarded. We would consider it 

similar in these type of Unfair Dismissal cases, that it would be 

extremely rare that 5 years would be awarded. The compensation will 

be reduced by up to 25 percent if it is found that the relevant 

wrongdoing was not the sole or main motivation of the employee for 

making the disclosure. In these Unfair Dismissal cases, the employee 

still has a duty to mitigate their loss.   
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In case An Employee v A Nursing Home ADJ-00000456 the claimant a 

nurse claimed she was dismissed for having made a number of 

protected disclosures. The AO had to look at the facts and firstly 

determine if there was a protected disclosure within the relevant 

legislation. The claimant hadn’t 12 months service, and the AO had to 

determine if the dismissal was related to the protected disclosures. 

The AO determined that there was protected disclosures made and 

that there was a link between the dismissal and the disclosure made.     

Additionally, the Act makes provision for “interim relief” that can be 

applied for in the Circuit Court, once an employee has been Unfairly 

Dismissed. The Circuit Court Order is similar to an injunction and it 

does appear as if the Circuit Court Order does not require as high a 

threshold to be met in order to be granted it in comparison to the bar 

that would ordinarily need to be reached to be successful in obtaining 

an injunction. In order to be granted the interim relief an employee is 

required to show that the dismissal results wholly or mainly from the 

employee having made the protected disclosure.    

  

Importantly as I said above the Circuit Court Order is similar to an 

injunction, and that being said it is quite a fast-moving approach that 

is required in order to have it granted. You need to be ready to apply 

within 21 days of your dismissal.  The benefits of being granted the 

Circuit Court Order is that the Court can grant for “the continuation 

of the employee’s contract of employment” where an employee is 

awaiting the determination of an Unfair Dismissal case in the WRC. 

The employee in these circumstances will continue to be paid what 

they would be entitled to while they were working during the time of 

the dismissal until the determination of their Unfair Dismissal case. It 

is important to note while the wording in the Act is ambiguous. It is 

argued should the employee be successful in their Unfair Dismissal 

case, the amount that the employer pays to the employee if they 

obtained this interim relief Order would be taken into account when 

calculating the amount that the employee will receive following the 

Unfair Dismissal in the WRC.       

  

The Act also has provision under Section 12 for protection for 

employees who have been penalised for having made a protected 

disclosure. The test for determining whether a worker has been 

penalised is laid out in Aidan & Henrietta McGrath Partnership v 

Monaghan PDD 2/2016. It is important to note that an employee 
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cannot claim for penalisation and also bring an Unfair Dismissal 

claim.    

   

Section 13 sets out that workers, employees, and third parties, have a 

cause of action in tort against a person who causes them detriment 

because they or another person made a protected disclosure. 

Significantly this is the only protection which a person, who is a 

worker but is not an employee for the purposes of the Act, can avail 

of, as they are precluded from seeking relief under Section 11 for 

Unfair Dismissal or under Section 12 for penalisation. A person who is 

bringing a claim under Section 11 or Section 12 is also precluded from 

bringing a claim in Tort, to prevent a person from availing of two 

causes of action against the same person in respect of the same 

matter. The redress under Section 13 is not as restrictive as it is 

under Section 11 and Section 12.     

  

Section 16 of the Act provides for protecting the identity of the person 

who made the protected disclosure. This safeguard is not absolute and 

this Section sets out the circumstances that may give rise to the 

identity being revealed.   

  

Misconceptions:  

  

One of the biggest misconceptions in relation to protected disclosures 

is that if an employee makes a protected disclosure, the employee 

then mistakenly believes that they are completely protected from being 

disciplined or dismissed within their workplace. This protection that 

employees have will only occur if they are being disciplined or 

dismissed and it is due to the making of the protected disclosure. For 

example, take Minnie, Minnie works for Mickey. Minnie makes a 

protected disclosure, if Minnie has followed the making of the 

protected disclosure under the 2014 Act, Minnie will be able to rely on 

the protection that is afforded to employees under the 2014 Act. 

Minnie will be protected against Mickey from dismissing her or 

otherwise penalising her on the basis of her having made a protected 

disclosure. But if Minnie then during this period of time decides she is 

going to start stealing from work or turning up late, then in that 

situation Mickey would be able to put Minnie through a disciplinary 

procedure and could potentially dismiss her. Mickey would be able to 

do this due to the fact it is unrelated to the protected disclosure 

Minnie would have made.   
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The take home here is that the protection afforded to employees under 

the 2014 Act will apply only as it relates to detriment suffered due to 

the protected disclosure being made. It is not a flat-out protection all 

round, and the employee can therefore be dismissed for other 

behaviour that may constitute grounds of dismissal even if they have 

made a protected disclosure as it would be unrelated.     

  

Another misconception is thinking a grievance is the same as a 

protected disclosure. They are two distinct matters. A grievance is a 

more personal matter relating to that specific employees’ terms and 

conditions of employment, their duties, or promotion etc. An employee 

would raise a grievance in the workplace themselves using the 

grievance procedure where for example they had an issue over the 

selection criteria used for promoting a staff member over them.  

  

A protected disclosure is where an employee has information about a 

relevant wrongdoing, for example information relating to the misuse of 

funds or fraud.    

  

  

Who is an Employee  
  

In case ADJ19627 while the individual claiming that they were an 

employee was unsuccessful this is a case where the AO in this case 

took the time to set out in some detail the law relating to this matter.  

The AO quoted the case of Market Investigations –v- Minister for  

Social Security where Cooke J. stated   

  

“The fundamental test to be applied is this; Has the person engaged 

himself to perform these services performing them as a person in 

business on his own account”   

  

The AO pointed out that if the answer to the question is yes then the 

contract is a contract for service as effectively a self-employed person. 

If the answer is no then it is the status of an employee.  

  

The AO in this case helpfully quoted the decision of McKenna J in  

Ready Mixed Concrete (SE) Limited –v- Minister for Pensions and  



  

11  

  

National Insurance where he stated  

  

“I must now consider what is meant by contract of service. A contract of 

service exists if these three conditions are fulfilled   

  

(a) The servant agrees that, in consideration of a wage or other 

remuneration, he will provide his own work and skill in the 

performance of some service for his master.  

(b) He agrees, expressly or implicitly, that in the performance of that 

service he will be subject to other’s control in a sufficient degree 

to make that other master.  

(c) The other provisions of the contract are consistent with it being a 

contract of service”  

  

The AO in this case pointed out that there must be an irreducible 

minimum of obligation of each side to create a contract of service, that 

a genuine right of substitution will negate an obligation to perform 

work personally and is inconsistent with employee status, and, if a 

contractual right, as per example the right to substitute exists, it does 

not matter that it is not used.  

  

The leading case on this as pointed out by the AO is a case of Henry  

Denny & Sons (Ireland) Limited –v- Minister for Social Welfare where  

Keane J stated   

  

  

“Is the person who has engaged himself to perform these services, 

performing them as a person in business on his own account?... The 

most that can be said is that control will no doubt always have to be 

considered, although it can no longer be regarded as a sole determining 

factor; and that factors which may be of importance or such matters as 

whether the man performing the services provides his own equipment, 

whether he hires his own helpers, what degree of financial risk he 

takes, what degree of responsibility for investment and management he 

has, and whether and how he has an opportunity of profiting from 

sound management into performance of his tasks”  

  

In that case Mr Justice Keane also stated  
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“The degree of control exercised over how the work is to be performed, 

although a factor to be taken into account is not decisive. The inference 

that the person is engaged in business on his or her own account can 

be more readily dawn where he or she provides the necessary premises 

or equipment or some other form of investment, where he or she 

employs others to assist in the business and where the profit which he 

or she derives from the business is dependant on the efficiency with 

which it is conducted by him or her”  

  

This is a very useful decision by the AO in relation to this complex 

area of law.   

  

  

Extension of Time  
  

The time limits specified to bring a claim for most acts to the WRC is 

six months. In case ADJ17130 the AO referred to the well-known case 

of Cementation Skakska -v- Carroll DWT 0338 where the Labour 

Court considered reasonable cause. The AO in this case also quoted 

the case of Gael Scoil Thulach Na NO -v- Joyce Fitzsimons – Markey  

EET034 where it was stated   

  

“To be exceptional, a circumstance needs not be to unique or 

unprecedented, or very rare, but it cannot be one which is regularly or 

routinely encountered”  

In this case the AO refused to extend time.   

  

Fair Procedures in Disciplinary Hearings  
  

We review two cases on the issue.  

  

In case ADJ17525 the AO in this case dealt with a situation where the 

employer had no written disciplinary procedures in accordance with 

the Code of Practice on Grievance and Disciplinary Procedures SI No. 

146/2000. The AO pointed out that the employer held an investigation 

meeting and then a follow up meeting but had not advised the 

employee of the right to be represented nor was the employee advised 

that his job was at risk. The AO pointed out that statements were read 

out but the employee had not been given an opportunity to respond. It 
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appears from this case that once an investigation had commenced 

new allegations of bullying and harassment were taken into 

consideration in making the decision to dismiss but again the 

employee had no right of response.   

  

The AO pointed out that the employee was given no right to appeal.   

  

The AO held that the dismissal was procedurally unfair.   

  

Case ADJ16225 is an example of a case where an employer lost for 

failure to follow their own procedures. The AO in this case pointed out   

  

“And while ignorance of the principals of fair procedure is inexcusable, 

the failure to follow its own procedures insofar as they relate to the 

disciplinary process is fatal in a case of unfair dismissal”  

  

They AO in this case held that the requirement of natural justice are 

at their most basic relatively simple. The AO pointed out that while 

having a legal basis as constitutional rights they are when brought to 

the level of the workplace simple principals of fairness.   

  

The AO pointed out that no amount of exasperation claimed by an 

employer with an employee’s conduct justified the sort of peremptory 

dismissal as in this case.   

  

This case is a reminder to employers where they have a disciplinary 

procedure that they must follow failing which a dismissal will nearly 

always be declared unfair.  

  

These cases further highlights the importance of employers having an 

appropriate disciplinary policy in place.  

  

It is also important as has been highlighted by us in other cases that 

the employer actually complies with their own procedures. It is 

surprising the number of employers who have never read their own 

disciplinary procedure and do not apply their own disciplinary 

procedure.   

  

One wonders sometimes whether having no disciplinary procedure is 

worse or better than having a disciplinary procedure which is not 

followed.   
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It is always our advice to employers that they would have a 

disciplinary procedure and that they would be aware as to what is 

contained in it.   

  

Employers must also ensure that employees are given a right of 

representation and a right to put forward a defence. At times this may 

include being entitled to cross examine witnesses.   

  

The reality of matters is that many employers are losing Unfair  

Dismissal cases simply because they are not following fair procedures.   

  

  

Dismissal of a Pregnant Worker  
  

In case ADJ17044 being the case of Jennifer NcNally and Rosemary 

Daly trading as RD Periodontist.  

  

While the facts of the case are interesting the AO in this case did set 

out some interesting cases.   

  

The AO quoted the case of McGuirk -v- Irish Garden Publishers Limited 

DEC-E-2007-031 as authority for the principle that an employee’s poor 

work performance can give rise to the termination of the employment 

even where the employee is pregnant. In that case the Equality Officer 

set out the position as   

  

“It is well established ECJ jurisprudence that women who are pregnant 

are to be afforded special protection in employment and cannot be 

dismissed from the beginning of the pregnancy until the end of their 

maternity leave (the protected period) save in exceptional circumstances 

unrelated to their pregnancy. It is true that the complainant’s dismissal 

took place during the protected period and it therefore falls to the 

respondent to show that the termination of her employment was 

unconnected whatsoever with her pregnancy.”  

  

An employee who is pregnant does not have an absolute protection 

against dismissal. The AO was quite correct in so holding. If an 

employer is seeking to justify the dismissal of a pregnant employee the 

burden of proof is squarely and fully on an employer to show that it 
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had nothing to do with her pregnancy. Failure to do so will invariably 

result in a decision against an employer as it did in this case.   

  

  

Unfair Dismissal/Seeking Work  
  

We have commented on this a number of times in the past but the 

issue seems to be regularly coming before the WRC. This was seen in 

case ADJ-16321 where the WRC dealt with the issue of mitigation of 

loss. The AO in this case quoted the EAT decision of Sheehan –v- 

Continental Administration Company Limited UD 858/1999 where it 

was stated;-  

  

“A claimant who finds himself out of work should employ a reasonable 

amount of time each week day in seeking work. It is not enough to 

inform agencies that you are available for work nor merely to post an 

application to various companies seeking work… The time that a 

claimant finds on his hands is not his own, unless he chooses it to be, 

but rather to get profitably employed in seeking to mitigate loss.”  

  

Trade Union Activities  
  

In the case of Stephen Morris -v- Metro Link Ratp Dev Ltd 2018 EWCA 

Civ1358 the issue revolved around the claimant who was a Union 

representative. He was dismissed after the respondent had reason to 

believe that the claimant had obtained access to and shared sensitive 

company information relating to individuals within the business. In 

the UK the Employment Tribunal ruled that the dismissal was unfair. 

The EAT overturned that decision. The matter went on appeal to the 

Court of Appeal who allowed the appeal. The Court of Appeal held that 

the very limited way which the claimant made use of the leaked 

information which directly concerned his members as individuals and 

which it was in their interest for him to follow up was not a sufficient 

departure from good Industrial Relations practice to take his conduct 

outside the scope of Trade Union Activities.  
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This case will only of course have persuasive authority here in Ireland 

but it may be of particular relevance where there will be an issue to 

whether the activities of the Trade Union Member was a Trade Union 

Activity or simply misconduct.   

  

This is an area of law which we see developing in years to come.  

Constructive Dismissal – Using the Grievance 

Procedure  
  

In case ADJ15114 the AO in this case held that it is well established 

that in advancing a claim for constructive dismissal an employee is 

required to show that he or she had no option in the circumstances of 

his or her employment other than to terminate his or her employment. 

The AO correctly pointed out in our opinion that the notion places a 

very high burden of proof on an employee to demonstrate that he or 

she acted reasonably and had exhausted all internal procedures 

formal or otherwise in an attempt to resolve his or her grievance with 

his or her employer.   

  

The AO in this case helpfully put that Labour Court in Ranchin –v- 

Allianz World Wide Care S.A. UDD1636 where the Labour Court 

stated  

  

“In constructive dismissal cases, the Court must examine the conduct of 

both parties. In normal circumstances a complainant who seeks to 

evoke the reasonableness test in furtherance of such a claim must also 

act reasonably by providing the employer with an opportunity to 

address whatever grievance they may have. They must demonstrate 

that they have pursued their grievance through the procedures laid 

down in the contract of employment before taking the step to resign. 

Conway –v- Ulster Bank Limited UDA474/1981.”  

The AO then quoted the EAT case in Travers –v- NBNA Ireland Limited  

UD720/2006 where it was stated  

  

“We find that the claimant did not exhaust the grievance procedure 

made available to him by the respondent and this proves fatal to the 

claimant’s case. In constructive dismissal cases it is incumbent for a 

claimant to utilise all internal remedies made available to him unless 

good cause can be shown that the remedy or appeal process is unfair”.  
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We have commented on such cases in the past. There is a 

misconception by some employees that they can simply resign. Unless 

the breach is of the most serious kind an employee must go through 

the procedures. Even if the employee believes that the procedures will 

not have the desired effect including any appeal unless they can show 

that the procedures themselves are unfair then again they must go 

through those procedures before resigning. Of course where there has 

been a breach of contract an employee can resign.   

  

However before any employee considers resigning it is important to get 

legal advice. The reality of matters is that a very small percentage of 

these cases are ever won.   

  

Burden of Proof in Employment Equality Act Cases  
  

In case ADJ 16596 the AO in this case set out the decision in Valpers  

–v- Mulberry Developments Limited 2010 ELR 64 where the Labour  

Court stated;-   

  

“Section 85 A of the Act provides the allocation of the probative burden 

in cases within its ambit. This requires the complainant must firstly 

establish facts from which discrimination may be inferred what those 

facts are will vary from case to case and there is no close category of 

facts which can be relied upon. All that is required is that they may be 

of sufficient significance to raise a presumption of discrimination. 

However, they must be established as facts on credible evidence. Mere 

speculation or assertions, unsupported by evidence, cannot be elevated 

to a factual basis upon in which an inference of discrimination can be 

drawn. Section 85 A places the burden of establishing the primary facts 

fairly and squarely on the complainant and the language of this 

provision admits no exception to that evidential rule.”  

  

It is helpful that the AO has again set out the Burden of Proof. The 

Burden of Proof is sometimes overlooked by some employees in 

bringing cases.  
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What is a Disability  
  

In case ADJ15888 the AO in this case helpfully looked at the issue of 

what is a disability. The AO in this case stated  

  

“In this jurisdiction disability has been interpreted in an extremely 

broad way. In an Employee –v- Bus Eireann 2003 ELR351 it was held 

that a heart condition amounts to a disability for the purposes of the 

Acts. Further, in the case of Mr O -v- A Named Company DEC-E 

2003053 it was held that work related stress may amount to a 

disability.  

Further, as was suggested in a Government Department -v- A Worker 

EDA094 the de minimis rule applies and the condition must manifest in  

a minimal level of symptoms to be classified as a disability” This 

was a helpful determination by the AO.   

  

While it was pleaded by the employee it was not referred to in the 

decision of the Adjudication Officer but the Nano Nangle -v- Marie 

Daly 2018 IECA11 is a case where the Court of Appeal addressed the 

nature of enquiry to be undertaken by an employer in discharge of 

their obligations under the Act at Section 16, in terms of considering 

the nature of what reasonable accommodation should be afforded to a 

person suffering from a disability such that they would be fully 

competent and capable of undertaking their essential duties.   

  

It is quite clear now that there is a significant increase in the number 

of disability discrimination cases going to the WRC.   

  

Can Body Dysmorphic Disorder amount to a Disability?  
  

The Employment Equality Act clearly sets out that an individual 

cannot be discriminated against if they have a disability. Body 

Dysmorphic Disorder is a mental health condition where a person 

spends a lot of time worrying about flaws in their appearance even 

where these flaws are often unnoticeable to others.   

  

There is a difficulty in relation to this. There are clearly individuals 

who suffer from this. In an employment case the WRC or the Labour 

Court may well find it difficult in a case to decide whether if a person 
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is frequently coming late to work it is because of some routine which 

they place upon themselves as a result to this disorder or whether and 

is a mental impairment or whether it is simply vanity.   

  

There has been no cases where this has been pleaded in Ireland but it 

may well be that this is something which will be pleaded in the future 

as it is now becoming an accepted mental disability.  

The Requirement of Employers to Maintain Working 

Time Records  
  

Case C-55/18 is a recent decision of the CJEU.  

  

In this case the Court held that the objective and reliable 

determination of the number of hours worked each day and each week 

is essential in order to establish first whether the maximum weekly 

working time defined by Article 6 of Directive 2006/88, including, in 

accordance with that provision, overtime, was complied with during 

the reference period set out in Article 16 (B) or Article 19 of that 

Directive and, second, whether the minimum daily and weekly rest 

periods, defined in Articles 3 and 5 of that Directive respectively, were 

complied with in the course of each 24 hour period, as regards the 

daily rest period, or in the course of the reference period referred to in 

Article 16 (A) of the same Directive, as regards the weekly rest period.   

  

The CJEU stated that a national law which does not provide for an 

obligation to have recourse to an instrument that enables the objective 

and reliable determination of the number of hours worked each day 

and each week is not capable of guaranteeing in accordance with the 

case law of the CJEU the effectiveness of the rights conferred by 

Article 31 (2) of the Charter of Fundamental Rights of the European 

Union as it deprives both employers and workers of the possibility of 

verifying whether those rights are complied with.  

  

The CJEU held that it is irrelevant whether the rights under national 

law are more beneficial than those under the Directive. The CJEU 

held that in order to ensure the effectiveness of rights provided for in 

the Directive and of the Fundamental Rights in the Charter 

employers must be required to set up an objective, reliable and 
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accessible system enabling the duration of time worked each day by 

each worker to be measured.   

  

Now employers are going to talk about the issue of cost in putting in 

place such procedures. The CJEU specifically addresses this. The 

Court stated that it should be recalled that as is clear from Recital 4 of 

Directive 2003/88 the effective protection of the safety and health of  

workers should not be subordinated to purely economic 

considerations.  

  

The effect of this decision is that employers must ensure that records 

of working hours are put in place and that employees can access 

these.   

  

This is an extremely important decision of the CJEU.   

  

Organisation of Working Time Act, 1997 – Rest Periods  
  

Case ADJ16976 is interesting in that the AO in this case had to decide 

if the fact that a complainant is a manager negates the employer’s 

obligation under Section 12 of the Act. The AO stated that the AO was 

guided by the Labour Court which found in the case of Gina’s Italian  

Ice-Cream Limited and Gacek DWT1627 that   

  

“The respondent contended to the court that the appellant was the 

manager of the store and as such was responsible for ensuring 

compliance with the Act. The court finds that the responsibility for 

ensuring compliance with the act rests with the employer. The 

responsibility extends to the appellant no withstanding that she was a 

manager employed by the respondent.”  

  

Arguments are consistently arising that an employee is a manager and 

therefore the Act does not apply to them.  

  

This is a useful statement of the law by the AO.   
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Sunday Premium’s  
  

The case ADJ 14815 is interesting on the issue of a Sunday Premium.  

The employee contended that the employee did not receive a Sunday 

Premium. The employer contended that the Contract of Employment 

provided a rate of €9.25 per hour with a Sunday Premium of 10 cent 

per hour so that for those hours the employee would be paid €9.35 

per hour. The AO in this case held that records were produced which 

confirmed that a Sunday Premium had been paid.  

  

The AO held that there had been no breach of the legislation.   

  

This issue in relation to Sunday Premiums is one which we would 

contend is not solely decided as to whether or not a Sunday Premium 

was paid but rather whether in light with Section 14 of the 

Organisation of Working Time Act, 1997 the allowance is of such an 

amount as is reasonable having regard to all the circumstances. The 

counter argument is that once any premium is paid even if it is 1 cent 

per annum that an employer can argue that the issue of working on a 

Sunday had been taken into account in determination of the rate of 

pay. There is an ongoing debate on this issue and clearly this is an 

issue in which it is going to have to be determined finally by the 

Labour Court at some stage.  

  

Rest Intervals at Work  
  

In case ADJ16976 the AO in this case helpfully set out the law in 

some detail.  The AO in particular referred to Section 12 of the 

Organisation of Working Time Act 1997 which places a statutory 

obligation on employers to ensure that an employee is granted breaks 

as set out in that Section. The AO pointed out that under Section 25 

(1) of the Act it requires employers to keep records to show compliance 

with Section 12. The AO correctly pointed out that those records must 

be maintained for three years from the date of their making. Equally 

the AO pointed out that under Section 25 that Regulation 5 of the 

Organisation of Working Time (Records) (Prescribed Form and  

Exemption) Regulations 2001 provide for an exemption from Section  

25 and set out the relevant Regulations in some detail. The employee 

in this case worked in a bookmakers premises. The employer cited the 
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High Court case of Stasaitas –v- Noonan Services Group Limited 2014 

ELR173 as authority for the view that the Act does not require breaks 

to be specified in all circumstances. The AO properly pointed out that 

in that case the employee was a security guard and worked under the 

Organisation of Working Time (General Exemptions) Regulations 

1998.   

  

The AO set out that it is settled Law that appropriate records under 

Section 25 should show the timing and duration of employees’ breaks. 

The AO pointed out that it follows therefore that if the electronic 

record facilities are to be relied on for the purposes of an exemption 

they must be capable of providing a record not only of employees start 

and finishing times but also the time and duration of their breaks. 

The system which the employer had was not designed to manage 

times of breaks. The AO held that in those circumstances the records 

were not ones to which the exemption applied.  

  

The AO pointed out a case of the Labour Court in determining the 

decision   being the case of Gina’s Italian Ice-Cream Limited and Gacek  

DWT1627 where the Labour Court stated  

“The respondent contented to the Court that the appellant was the 

manager of the store and as such was responsible for ensuring 

compliance with the Act. The court finds that the responsibility for 

ensuring compliance with the Act rests with the employer. The 

responsibility extends to the appellant notwithstanding that she was a 

manager employed by the respondent.”  

  

The AO held that in light of the Labour Court finding the fact that the 

employee was a deputy store manager did not remove the 

respondent’s obligation to her under Section 12 and in this case 

compensation was awarded.   

  

This is an important decision and well worth reading for the fact that 

the AO has set out the legislation in some depth.   
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Discovery of Documents  
  

In the case Munich 1 Property Fund GmbH Gemsid Limited 2019 

IEHC 276 the Court in that case quoted a case of Harte Side Limited – 

v- Heineken Ireland Limited [2010] IEHC 3 where Mr. Justice Clarke 

stated;-  

  

“It is, of course, clear that such questions could in theory arise in virtually 

any case. At its simplest almost all cases involve a series of sequential 

propositions which need to be established in order that the plaintiff 

concerned might succeed. Even the most basic case will involve questions 

of liability, causation and loss. Questions of loss, for example only arise 

where liability and causation has been established…. Once it is probable 

documents would be relevant in the calculation of loss, then its discovery 

must be directed (in the absence of any other good reason for not doing 

so) even though there might well be a risk that loss will never come to be 

assessed by the Court at all. Loss is an issue because it is pleaded and 

denied. Whether it may be reached as a consequence of decisions or other 

issues is neither here nor there in the context of discovery. To take any 

other view, would be to invite the Court to attempt to resolve potentially 

contested cases at a preliminary stage of a discovery application. The 

relevant general proposition must, therefore, be that, provided that an 

allegation is properly made on pleadings, then documents which are 

probably relevant to the resolution of that issue should be discovered 

even though that issue may only arise in the event that other matters are 

resolved in favour of the party concerned  

Requesting a Witness Summons  
  

In the case of Apple Distribution International Limited and 

Benjaminas Kryzanauskas EDA1910 the appellant employee in this 

case refused to give evidence and go ahead with his appeal as a 

witness summons had not issued.   

  

It appears that the employee had applied for witness summonses. The 

Court pointed out that based on the information available to them at 

the time they decided not to issue the witness summonses. The Court 

pointed out that the employee was advised accordingly and that the 

employee had contacted the Court in advance of the hearing in writing 

to indicate his unhappiness with that decision.   
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The issuing of a witness summons is of course important. This case 

was dismissed. The issue which is not set out in the decision is what 

application the employee made as regards those witnesses and what 

evidence those witnesses might have been in a position to provide.  It 

is quite clear that there is no right simply to issue witness 

summonses in a general way but an employee or employer will have a 

right to request a witness summons where there would be evidence 

relevant to the claim which those witnesses could provide.   

  

There is an argument that a tribunal or the Labour Court could open 

a case and then determine whether witnesses would be relevant. The 

alternative argument is that once a party sets out what a witness will 

be called to give evidence on and that it is pertinent to the case that in 

those circumstances a witness summons should issue unless the 

other side admits the evidence.   

  

The issue of whether or not witness summonses should issue is going 

to be an issue which will become more relevant especially in the WRC 

now that the WRC has the power to issue a witness summons.   

  

Fair Procedures and the Format of Decisions  
  

The case of the Law Society of Ireland and Daniel Coleman 2018 IESC 

80 while the facts have no relevance whatsoever in relation to the 

issue of Employment Law some of the case Law quoted in that case as 

regards to fair procedures would be relevant as regards hearings 

before the WRC and the Labour Court. The Supreme Court in that 

case quoted the decision of Mr. Justice Kelly in Bank of Ireland 

Mortgage Bank –v- Herron 2015 IECA 66 where it was stated;- “For 

many years the Superior Courts have held that administrative bodies 

making judicial or quasi-judicial decisions must give reasons for so 

doing. Such bodies must satisfy the criteria identified by Murphy J in O 

’Donohoe –v- An Bord Pleanala 1991 ILRM 750 where he said in the 

context of a decision given by the planning board that it …… Must be 

sufficient first to enable the Courts to review it and secondly, to satisfy 

the person having recourse to the Tribunal that it had directed its mind 

adequately to the issue before it.   

  



  

25  

  

In that case the issue of fair procedures was also referred to when the 

decision of Mr. Justice McMahon in Kahan –v- Health Service  

Executive 2018 IEHC 234 where it was stated;-  

  

“To those involved in administration, adherence to fair procedural 

standards may appear cumbersome, irritating and even irksome on 

some occasions. Undoubtedly the necessary adherence may slow down 

the administrators and may not be conducive to efficiency. But that is 

the way it is. The battle between fair procedures and efficiency has long 

been fought and fair procedures have won out. Insistence of fair 

procedures governs all procedure makers in public administration. The 

same in my view applies with equal justification to the judicial 

function.”   

  

The issue of fair procedures of course not only applies to the WRC and 

the Labour Court. The issue of fair procedures, particularly in the area 

of dismissal cases, is one of those issues which regularly arises. 

Having to go through a procedure to dismiss an individual may be 

cumbersome. It may be time consuming. It maybe irritating to an 

employer but is of paramount importance for fair procedures. In 

relation to the Labour Court there are procedures in place and they 

are enforced. In relation to the WRC there are procedures but they are 

not always enforced. Issues such as the efficiency of the WRC can 

sometimes be raised when it comes to cases where there is a 

requirement on the employer usually in Unfair Dismissal Cases or in 

Equality Cases on an employee to lodge detailed submissions in 

advance. Where this is not done and the documentation is only 

provided on the day there is a strong argument that fair procedures 

even if it is irritating to the WRC as regards to the scheduling of cases 

is one where fair procedures would dictate that the other side are 

given an adjournment and an opportunity to review the 

documentation.   

  

The Labour Court does not allow ambushing. In the WRC parties have 

to fight to oppose ambushing. The WRC can have a Minister issue a 

Statutory Instrument in relation to fair procedures. They have failed to 

do so as yet. There is a strong argument that even in the absence of 

same the WRC should apply Fair Procedures so as to ensure that a 

party appearing where they would have been entitled to receive a 

submission in advance are not prejudiced.  
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There is a continuing issue in relation to the fact that there is a lack of 

clarity in the WRC as regards how particular rules and procedures 

applied. There does need to be a clear and definitive statement, which 

parties before the WRC can rely upon as to the circumstances where 

they are entitled to an adjournment if documentation is not furnished 

in advance. The alternative is that there is a free for all in the WRC 

and that matters simply go on appeal to the Labour Court. That is not 

conducive to good administration.   

  

This may appear to be in some way critical of the WRC. However to be 

fair to the management in the WRC we believe that they are aware of 

the issue. We believe that they have a genuine interest in resolving the 

issue and have a genuine interest in seeing that their rules are 

complied with.  

  

However going forward we anticipate applications by way of Judicial 

Review to the High Court to compel the WRC to cease allowing one 

party ambush the other.  

  

Taxation of Awards  
  

In case ADJ15819 the AO awarding compensation under the Unfair 

Dismissal Legislation held that this was redress for statutory rights 

and was therefore not subject to Income Tax as per Section 192 A of 

the Taxes Consolidation Act 1997 as amended by Section 7 of the 

Finance Act 2004.   

  

We certainly agree with the AO as regards the determination 

concerning the Terms of Employment (Information) Act 1973. 

However, in relation to the Unfair Dismissal Legislation the provisions 

of Section 192A are specific in that they exclude compensation which 

amounts to compensation for loss of income. Therefore claims under 

the Payment of Wages Act or the Unfair Dismissal Act which relate 

solely to loss of income would not be exempt. There are specific 

automatic exemptions of €10,650 plus €765 for each year of service 

under Section 123 TCA 97 but S. 192A does not apply in Unfair 

Dismissal cases. There are of course specific exemptions in relation to 

redundancy payments.   
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The basic rule is that if it is compensation for infringement of a right it 

will be exempt but if it is compensation for loss of a monetary amount 

it will be subject to tax.   

  

A claim for loss of holiday pay brought under the Payment of Wages  

Act is not exempt from tax. A claim for loss of holiday pay under the  

Organisation of Working Time Act where an award is made for the 

economic loss then that would be subject to tax. If however an AO 

further awards compensation for breach of the right to holiday pay 

that is an infringement of a right and in those circumstances it is not 

an economic loss but compensation and is therefore exempt from tax 

in respect of that element of the claim only.   

  

There are issues, which we are seeing, in decisions which do concern 

us where comments are made concerning the taxation of awards.   

  

  

*Before acting or refraining from acting on anything in this 

guide, legal advice should be sought from a solicitor.   
**In contentious cases, a solicitor may not charge fees as a 

proportion or percentage of any award or settlement.  

  

  

  


