Welcome to the July issue of Keeping in Touch*
June has been a great month for this firm.
The highlight of the month has been that the firm won the Law Firm
Innovation Award at the Travelers Irish Law Awards on 14th of June.
The firm had been nominated for seven awards in total. We are
delighted and honoured to have won this award.
The firm has been heavily involved in the campaign in respect of
restaurant staff being entitled to receive tips and service charges paid
by those going to restaurants who believe that these monies are being
paid to staff. The reality of matters is that these monies do not get
paid to staff, in a lot of cases, and are kept by some restaurants. The
firm has recognised that the law, as it currently stands, is such that
there is nothing which can be done to counter these activities. We
have therefore campaigned strongly to have the law changed. This has
happened over a number of years. Ultimately the Tips Bill did get
introduced in 2017 and finally passed the Seanad on 12 June. The
Bill is not perfect. However with some amendments it probably would
be sufficient. The Government has indicated that they are going to
bring in their own Bill and effectively block this Bill by introducing a
money clause into the Bill which delays it going to the Dail. The
proposal by the Government is that gratuities will have to go to staff
on top of their wages. However the Government is totally opposing
service charges going to staff. Most who go to restaurants will believe
the service charges are just what they are namely services charges
and would go to the staff. The reality is that service charges are more
often than not retained by restaurants. This is misselling to those who
go to restaurants. It is a way of restaurants putting up on price saying
what you will be charged but it reality charging an additional charge
which most will believe go to the staff.
The firm last year announced a pro bono scheme in respect of
employees who had been brought into companies as interns but who
are not paid. The pro bono scheme which we introduced was
successful. We recently settled a case for a significant sum for an
individual who had been in that position.
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As a firm we believe that it is appropriate that we take stands on
issues which we see as important. As a small boutique firm there is a
limited number of pro bono cases which we can take but we will take
them when we see an injustice.
In the area of insurance premiums we have been vocal in stating that
there needs to be a holistic approach to insurance reform. We do not
believe that a simple across the board reduction in awards to those
injured is the solution. The vast majority of those taking claims have
suffered a genuine injury. The vast majority of individuals do not
bring fraudulent claims. The vast majority do not exaggerate their
claims. Those who suffer serious injuries deserve to get appropriate
compensation. A recent report has indicated that if all awards of
€38,000 were reduced to just €7,000 motor insurance premiums
would fall by a total of €52 per annum for each premium. Equally the
insurance industry has been less than candid. A significant report in
relation to insurance in Ireland was not released by members of the
insurance industry because it was not in their favour. Equally we are
seeing very substantial profits being made by insurance companies.
There is equally the lack of a dedicated fraud unit in the Gardaí. We
have a situation where Section 30 of the Civil Liability and Justice Act
2004 has never been introduced which would have put in place a data
base which Solicitors, Insurance Companies and Gardaí could have
access to identify individuals who have brought a number of claims.
This would have listed individuals by their name, address, occupation
and whom they sued along with the name of their Solicitor. Where an
individual keeps changing Solicitors to bring Personal Injury claims
that would be a warning for any solicitor, if such a data base was in
place of issues that would need to be seriously checked before acting
for that person. We have consistently argued that yes the issue of
awards do need to be looked at. We believe that the Judicial Advisory
Council is the way to go. We have also however argued strongly in
favour of a dedicated Gardaí Fraud Unit, that the issue of insurance
premiums would be subject to oversight, which it currently is not, and
that resources would be given to the Health and Safety Authority for
greater checking of premises and businesses to help bring in a culture
of Health and Safety in workplaces. There is a view that there is a
compensation culture in Ireland. It is interesting that PIAB at a
conference in May clearly set out that from their own research, which
we take as being totally independent, that two out of three individuals
who suffer an injury as a result of default of somebody else do not
bring a claim. That fact is rarely admitted. It is not part of the agenda
which the insurance industry wishes to promote. If anything those
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figures show that we do not have a compensation culture in Ireland.
We are passionate in promoting the fact that individuals who have
suffered a genuine injury should receive fair compensation and that
the current campaign against such individuals is entirely wrong. We
would point out that in the area of whiplash injuries it is a proven
medical fact that if those individuals get physiotherapy quickly this
reduces the length of time the injury affects them. The sad reality
admitted at a conference organised by PIAB is that the Health Services
in Ireland do not have the resources to provide that treatment at the
speed that it should be. The issue of insurance premiums and how
they affect businesses is important. However we do need, as we have
said, a holistic approach which does involve government investment in
data bases and in ensuring that there is sufficient physiotherapy
facilities available to those injured.
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Out and About in June
Normally we would deal with this by date order but Friday 14 June
2019 was a great day for this firm. The firm won the Travelers Irish
Law Awards for the Law Firm Innovation Award. We are both delighted
and honoured to have won this award. We congratulate our fellow
finalists. We were up against some great opposition. While we were
delighted to have won all of the other candidates were of the highest
calibre.
On 10 June Richard Grogan had an opinion piece published in The
Irish Times headed “Law Encourages Restaurants to Use Tips to Pay
Staff”
Equally on 10 June Michelle Loughnane gave a seminar to students in
the Law Society on redundancy. Michelle gave her course on the basis
of a practical example of issues students may encounter when they
are in practice. The case study which Michelle presented related to a
situation where a company intended to make staff redundant because
a production facility was moving abroad but would need to stagger
these over a 12 month period of time. These can be complex issues
and Michelle was delighted to have an opportunity to assist students
in how they would plan such situations.
On 11 June Richard Grogan was interviewed on NewstalkFM on
BreakfastFM where he discussed the issues raised in his opinion piece
in The Irish Times of Monday 10 June.
On 12 June the debate on the Tips Bill was debated in the Seanad.
Richard Grogan of this firm was mentioned along with Deirdre Falvey
who works with The Irish Times. Both Richard and Deirdre have been
very active in campaigning to have tips and service charges paid to
staff in restaurants. We are delighted that our contribution to this
campaign has been acknowledged.
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Reputational Risk and Crisis Management
For Executives and Senior Managers in business there are now a
number of issues which are arising and which are causing difficulties
for these individuals these include;1. No fault dismissals;
2. Burnout;
3. Stress.
1. No Fault Dismissal.
The issue of “No Fault Dismissal” is becoming the new method by
which some companies seek to dispense with the services of Senior
Personnel within organisations. The basis of doing so is to state that it
is no fault and that they are seeking to minimise any reputational
damage to the individual being dismissed. This usually includes a
proposal for a generous severance package. However some of these
packages while, they may initially look generous, are less than
generous.
Those who are in this situation are nearly always very concerned
about their future work prospects. Ireland is a very small place.
Whether it be a Chief Financial Officer, Senior Executive, Production
Manager, Sales Executive, a Solicitor or an Accountant to name just a
few in reality Ireland could be called a village and the issue of future
reputational loss is always an issue.
This firm will only act for those who are classified as employees in
such circumstances. We do not act for employers by choice. This is to
avoid any conflict issue.
These cases fall into effectively three subcategories. These are firstly
those who under no circumstance whatsoever want to consider
issuing proceedings to stop the dismissal. In those circumstances the
role of a Solicitor is simply to assist in negotiating a termination
package. This is a very weak negotiating position to adopt. The second
group are those who, come “hell or high water” want to fight the
dismissal. Compromising or negotiating an exit package is the last
thing on their mind. This is perfectly understandable. These
individuals invariably will be at the top or very close to the top of their
profession or job. They will be highly experienced and senior

7

individuals. They will invariably be very competent and more often
than not the underlying reasons they see for being dismissed is either
their age or the cost to the company, of retaining them. Again this is
not the most practical approach when it comes to dealing with these
type of situations. There will of course be a lot of hurt. That is fully
understandable. There will be upset. That is equally understandable.
There will often be an issue of feeling that they have effectively been
stabbed in the back by others in the management of the business.
That is often not an unrealistic or unreasonable conclusion. However
these individuals really do have to address the issue, in relation to
reputational risk as to whether or notsuch an approach is going to be
beneficial to them. The third group is one which, in our opinion,
employers least like to see. These are the individuals who while they
have all the hurt and upset of those in the previous category take the
view that they are prepared to litigate in Court if necessary but at the
same time recognise the commercial realities and that if their
employer is prepared to negotiate a fair and comprehensive
termination payment that they are open to such a suggestion. These
cases are of course not cheap to bring. It does involve having
everything prepared to go, if necessary, for an injunction. Being well
prepared so that when the Solicitor, contacts the employer, there is no
threat of litigation. There is instead a promise of litigation but holding
out the prospect of a meditation or settlement as an alternative
provided that the termination payment is going to be at a fair or
reasonable level. It is always our view that this third approach is the
best. To the extent that matters can be resolved in an amicable, and
we use that in the widest sense possible, way the issue of publicity
and therefore reputational risk is minimised. The potential for the
individual moving on and getting another job is maximised while at
the same time protecting their financial situation if that is not a
realistic prospect.
2. Burnout
This can sometimes be associated also with stress cases but burnout
itself is a separate and distinct issue. It generally affects those who are
at a senior level. They invariably work long hours. They are on call
most if not all weekends. They can be contacted late at night. They
will be contacted while they are on holidays. They are those
Executives and Senior Managers who are effectively working a 24
hour, 7 day a week, 365 day job. It is not one that they will have been
complaining about. They often will have enjoyed the challenge of the
work. They will have been involved in senior decision making. They
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will be decision makers. They will play an integral and pivotal role
within the organisation. But then the crash comes. It is not a slow
motion crash it is more often than not a relatively quick occurrence. It
will result in them suffering a health issue. It may be as dramatic as a
heart attack. It also can very often be just inability to actually address
issues. What was common place and normal now becomes a
significant chore and sometimes impossible to undertake. In these
cases there are clearly two issues. You might think that we would put
the legal as the first issue. We do not. The first issue is a health issue.
This involves the individual getting appropriate medical advice and
following that advice. The role of the Solicitor in these cases is there to
be supportive. These cases are not ones where we would immediately
see that there will be an issue of exiting from the organisation. It is a
matter of communicating the difficulty that the Senior Executive or
Senior Manager has to their employer, ensuring that this is done in a
non-confrontational manner and seeking a solution. This may involve
simply sufficient time off to recharge the batteries and to ensure going
forward that the work load is put at a level which is realistic and
reasonable. In many cases this is possible. In others unfortunately it
is not and their employer will be seeking to have them exit the
organisation. In those circumstances the same criteria apply as in a
No Fault Dismissal. The approach there then is to workout which is
the best strategy for our client to exit in a positive way which will not
impact upon their reputation and gives them the opportunity, going
forward, to re-enter the workplace at a similar level but ensuring that
they will have sufficient resources to ensure that they can recover
sufficiently to be able to go back into the workplace even if it is
another workplace.
3. Stress
Stress cases are always the most difficult. Some of these will come
within the classic Walker and Northumberland County Council case
where the employee has suffered a stress issue they have raised this
with their employer. They have taken the time to get better. They have
returned to the workplace. The workload that they are put under is
not reduced and they suffer a further stress related incident. In others
it will simply be a build-up of matters and there will be a stress
related medical issue which arises. In these cases the exact same
criteria and approach applies as would in a burnout scenario. Again
the most important role that any Solicitor can play is making sure
that our client gets the appropriate medical assistance to resolve the
issue.
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Our Approach
Our approach to these type of cases is very much Partner driven. In
this firm both Richard Grogan and Michelle Loughnane are involved in
these cases. There is no template. Each of these cases is unique.
Some of these cases are ones which if matters are not resolved may
end up in the High Court. Others end up also in other locations as
well. Our Reputational Risk and Crisis Management practice is there
to bring solutions.
Our approach is very simple. The first thing we do is we meet. We find
out what the issues are. We then discuss the various options with our
client. A strategy is devised. While every strategy must be flexible at
the same time if a particular approach is going to be taken for
example in a no fault dismissal situation if our client directs that they
do not want to go to Court and simply want to negotiate a settlement
then if matters do not resolve it can be difficult changing strategy.
Similarly if the approach that our client wants to take is for a full fight
bridges may have been burned which can impact in a negative way on
getting into a mediated settlement. Therefore it is always important we
believe that the strategy is decided and that once a strategy is decided
that that strategy is maintained.
In these cases confidentiality is paramount. Coming to a Solicitors
office is always on the basis that there will be confidentiality. However
when it comes to these kind of cases enhanced confidentiality, if we
can call it that, is often needed. The location of meetings may not
always be in our offices. Those meetings may not be at normal times.
That sometimes can be a worry if somebody is seen going to a
Solicitors office. In addition communication also has to be carefully
managed both to and from us so that communications can only be
seen by those who need to see it. This can be particularly important in
the case of hard copy communication that may have to go to the
company or to a representative of the company.
The most important message that we can give to those who use our
Reputational Risk and Crisis Management service is that it is a
bespoke service. We bring our experience in this area to tailoring a
solution best suited to the particular circumstances of a particular
client. What service will benefit one client may not be suitable for
another. We recognise this. We recognise this because even though
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issues might be similar every single one of these cases, which we see,
has its own unique footprint which is special to that particular client.
We also recognise that speed is always going to be an issue. These are
not cases which we necessarily see being involved in litigation over a
two or three year period of time. These are invariable cases where
matters have to move quickly. The ability to react and adapt is
imperative. The practice is set up in such a way that these types of
clients are given the priority and personal service which is imperative
if matters are going to be resolved.
We are not the only firm providing this service. There are others. We
are however different. Others will act for both employers and
employees. We only act for employees we do not and will not act for
employers in this area of work. Of course we regard situations as
arising where reputational risk is a significant issue for employers also
but we believe when it comes to dealing with Senior Executives and
Senior Managers we can best serve our clients by limiting our service
only to those who are employees. This avoids any issue of any
potential conflicts. It ensures that we can give 100% to that client
and that we will never be concerned, whatever solution we put forward
that it could have a negative impact on a commercial client of ours.
That is an issue where others act on both sides that they have this
concern. We do not have that concern in this area of our practice.
It might be asked why we would set out how our practice works.
Some might think that it is a perfect way to give others the potential to
replicate what we do. But this does not concern us. Why? The answer
is simple. We have set out what we do and our approach. We have not
set out how we do it. How we do it is explained to our clients. As
confidentiality is as important to them as it is to us we can trust that
they are not going to set out the how because they want their
confidentiality maintained. Effectively it is a bit like the recipe for Coca
Cola. There is a secret ingredient. Very few people know what it is and
none of them are going to talk about it. Our Reputational Risk and
Crisis Management Practice has that special ingredient.
For those reading this we hope you are never going to need our
services. If you do you will receive a Partner lead total confidential,
professional and solution based approach which takes into account at
all times what is best for you.
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Organisation of Working Time Act – Shake Up
A recent decision in Northern Ireland in the Court of Appeal in the
case of Chief Constable of the Police Service of Northern Ireland and
Northern Ireland Policing Board, Appellants, Alexander Agnew and
Other Respondents is an extremely interesting decision. The reference
is SPE10946 Neutral Citations 2019 NICA32.
The case is interesting as it deals with the issue of among other things
“normal pay”. The decision goes through a considerable amount of
judgements of the CJEU and the decision refers effectively to the case
of Lock –v- British Gas being a decision of the CJEU which held that
remuneration paid in respect of annual leave must in principle, be
determined, in such a way as to correspond to the normal
remuneration received by a worker. In Ireland the Labour Court has
consistently held that voluntary overtime is not to be included.
Compulsory overtime would be. When this decision is read looking at
Article 7 (1) of the 2003 Directive which requires that workers should
be paid their normal pay. It is that which is normally received.
Therefore if there is normal overtime whether it is voluntarily or
otherwise it would appear if the reasoning in this case was followed
that overtime would now have to be taken into account in calculating
holiday pay.
The next issue deals with the issue of equivalence. Again a lot of case
law was put forward. In Ireland the Workplace Relations Act only
allows claims to be sent to the WRC covering a period of 6 months
prior to the date the claim is lodged. In the case of the claim for
holiday pay, which this decision we are reviewing deals with, in
Ireland the claim can be lodged within 6 months of the end of the
leave year which would end on the 31st March and then any claim
goes back and includes that leave year. Therefore if a claim is lodged
on the 29th September 2019 that claim goes back to a date effectively
before the 31st March and because it does so therefore the entire leave
year running from 1 April 2018 to 31 March 2019 is included. In
Ireland it is therefore only one year that you can go back. The decision
from the Northern Ireland Court of Appeal is extremely useful. It
points out that in relation to the issue of equivalence that civil
proceedings in Northern Ireland as here are ones that can go back six
years. In this case the Northern Ireland Court of Appeal found that it
is permissible to limit financial claims in the interest of legal certainty
of proper conduct proceedings but that must be done in compliance
with the principles of equivalence. In respect of Northern Ireland they
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held that there was non-compliance with that principle. Similar
arguments may well be able to be made here.
It would appear that there is a strong argument to be made that
effectively the Organisation of Working Time Act when being
interpreted by the WRC or the Labour Court must be interpreted in
accordance with the Directive and the issue of equivalence which
means that there is an argument now that effectively a claim for
holiday pay goes back six years.
In the Northern Ireland decision effectively the claim has gone back to
1998 when the Directive came into effect. That is because they have
an ERO which allows claims to be made for deductions which would
apply and those claims must be made within 3 months. In applying
the issue of equivalence and effectiveness in Northern Ireland
effectively what was being said was that their legislation would have to
be amended so as to allow where there is a series of deductions that
any claim made provided it is made within 3 months of the latest
deduction goes back to the very start of the Directive coming into
effect which was 1998. However the Irish legislation appears to be
drafted differently, in our view, and therefore effectively it would now
appear that there is a valid claim to seek holiday pay going back six
years provided that claim, this year will be lodged by the 29th
September.
The whole area of employment law as regards the interpretation of
Irish Legislation in line with the European Directives and the Charter
of Fundamental Rights of the European Union is creating significant
difficulties for employers. The same difficulties are effectively applying
in the WRC and to a lesser extent in the Labour Court where there is
going to have to be a complete rethink of how the Irish legislation is
applied.
The Labour Court has the great advantage of being able to refer
matters to the European Court of Justice. The WRC does not. The
Labour Court can refer questions on interpretation to the High Court.
The WRC cannot.
It is going to be interesting to see what happens when these
arguments start to be made and how they are going to be addressed.
For employers there is the significant difficulty that if they approach
matters in a particular way there is always the potential that matters

13

could go by way of a Point of Law appeal to the High Court and there
is also the possibility of a Judicial Review or alternatively matters
being sent to the CJEU being the European Court of Justice.
There are interesting times ahead.
We would encourage colleagues who are interested in employment law
to read the particular decision. It is a very well-crafted and thought
out decision. While it is not binding in Ireland it would have
persuasive effect.
There is huge change coming in the interpretation of the Organisation
of Working Time Act and this decision is very much a decision which
will fuel the actions of those representing employees to seek to have
far less restrictive provisions in relation to bringing claims.
If just to make matters even more complex the CJEU in case C385/17 in relation to the right to paid annual leave has held that
Article 7 (1) of Directive 2003/88/EC and the Charter of Fundamental
Rights of the European Union must be interpreted as precluding
national legislation which for the purposes of calculating
remuneration for annual leave, allows collective agreements to provide
for account to be taken of reductions in earnings resulting from the
fact that during the reference period there were days when no work
was actually performed owing to short time working with the
consequence that the worker receives for the duration of the minimum
period of annual leave which he or she is entitled a sum that is lower
than the normal remuneration which he receives during periods of
work. The CJEU has stated that as far as possible in light of the
wording of the purposes of the Directive a referring court must
interpret national legislation in such a way that the remuneration for
annual leave paid to workers in respect of minimum annual leave
provided for in Article 7 (1) is not less than the average of the normal
remuneration received by those workers during periods of actual
work.

Recent Judgements in Personal Injuries Cases
Clare Loughnane –v- Doreen Smith [2019] IEHC 374
This personal injuries case arose out of a road traffic accident which
occurred on the 5th November 2013 when Ms. Loughnane was
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stationary at traffic lights and her motor vehicle was struck from behind
by a motor vehicle being driven by Ms. Smith. Negligence was admitted
by Ms. Smith and the matter in dispute was whether Ms. Loughnane
suffered injuries as a result of the accident and, if so, the extent of those
injuries.
As a result of the accident, Ms. Loughnane suffered physical,
psychological and dental injuries.
The medical report of an
independent Accident and Emergency Consultant before the court
noted that she had suffered a moderate degree of musculo-ligamentous
injury to her neck, back, left shoulder, left elbow and left wrist. It was
noted that she was in the process of recovery and would continue to
experience neck, back, left shoulder, left elbow and left wrist pain but
that same should lessen with the passage of time. A psychologist report
before the court noted that the trauma associated with the accident was
still ongoing in the form of panic attacks, forgetfulness, anxiety, sleep
disturbance, physical distress and that Ms. Loughnane was suffering
from post-traumatic stress. A dental report before the court noted that
Ms. Loughnane may lose all of her root canal treated teeth and
conventionally crowned teeth which would require replacement with
dental implant supported crowns.
Mr. Justice Keane of the High Court awarded the sum of €55,000.00
general damages for pain and suffering to date and €30,000.00 for pain
and suffering into the future, being a total of €85,000.00. He held that
he would hear the parties on the appropriate figure for special damages,
in light of the conclusions reached, before making a decree.
Sabrina Douglas –v- Michael Guiney Limited and Rogerio Joao
[2019] IEHC 301
This personal injuries case involved the vicious assault of Ms. Douglas
during the course of her employment with Michael Guiney Limited on
21st September 2011. While at work, Ms. Douglas was verbally abused
by Mr. Joao and then assaulted with a bicycle locking chain. She was
struck on the right hand and the right side of her face.
The case against Mr. Joao involved trespass to the person but he did
not appear in court and Ms. Douglas did not proceed against him. The
case against Ms. Douglas’ employer, Michael Guiney Limited, was for
negligence and breach of statutory duty pursuant to the Safety, Health
and Welfare at Work Act and the regulations applicable thereunder. A
full Defence was filed.
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Mr. Justice Barton of the High Court found that Ms. Douglas had in
fact discharged the burden which the law places on her to establish the
case made against Michael Guiney Limited on the balance of
probabilities. Barton J indicated that it follows that Ms. Douglas’
employer is liable in negligence and for breach of statutory duty for what
befell Ms. Douglas and the consequences thereof. Barton J addressed
the issue of contributory negligence and breach of duty raised by
Michael Guiney Limited. Barton J found that it would be wrong in law
to find Ms. Douglas guilty of contributory negligence and breach of
statutory duty in circumstances where she had received no training or
instructions on how to deal with a confrontational situation such as the
assault on her by Mr. Joao.
Mr. Justice Barton awarded Ms. Douglas the sum of €40,000.00 for
pain and suffered to date, together with the sum of €10,000.00 for pain
and suffering going into the future. He also awarded the sum of
€18,636.14 in respect of loss of earnings and special damages.
Anthony Moore –v- Minister for Defence, Ireland and the Attorney
General 2011/9189 P
While not a recent judgement, this is an interesting case that has
recently come before the High Court and is expected to take several
weeks to hear. Mr. Moore is a retired soldier who has brought a
personal injuries action for both physical and mental injuries that he
attributes to having been prescribed the anti-malaria drug, Larium,
while serving with the Defence Forces overseas. Some of his symptoms
include physical pain, stomach cramps, hallucinations and sleep
deprivation. He is claiming that the Defendants are guilty of negligence
and failed to take reasonable steps or precautions to protect his health
and safety by reason of prescribing him and administering to him the
drug, Larium.
This will be a lengthy but very interesting case over the coming weeks
and no doubt there are many other similar cases also.
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Back Injuries
Injuries suffered to the back during the course of employment can be a
common occurrence.
Most back injuries occur due to too much force on the back, e.g. lifting
/ pushing / pulling items that are excessively heavy, unsafe or awkward
from a manual handling point of view. Employees can also suffer back
injuries in a workplace accident such as a slip, trip or fall or an accident
involving machinery. However, back injuries can also occur where an
employee is engaged in repetitive work with no job rotation, particularly
if this repetitive work must be carried out at an excessive speed.
Employees can also suffer back injuries if there are poor workplace
ergonomics at a workstation which requires the employee to engage a
poor posture by stooping, bending, crouching, stretching, twisting or
reaching. These are merely examples.
Employees with back injuries can suffer significant pain caused by soft
tissue damage to the back, problems with discs, nerve root irritation,
problems with the vertebrae or, in more serious cases, damage to the
spinal cord. Depending on the type of back injury, an employee may
also experience urinary or bladder dysfunction. Treatment can include
various painkilling and anti-inflammatory medication, diagnostic
investigations such as x-ray and MRI scans, physiotherapy and, in
more serious cases, surgery. Recovery can be long and slow and can
result in significant sick leave from work. In more serious cases where
a doctor is of the opinion that the employee should consider a less
labour intensive occupation to protect against further injury, an
employee will have to consider re-training.
The majority of back injuries suffered at work can be prevented. Section
8 of the Safety, Health and Welfare at Work Act 2005 deals with the
duties of an employer. These duties include the duty to ensure the
safety, health and welfare at work of employees, as far as is reasonably
practicable. Section 8 also includes the duty of an employer to provide
a safe place of work, safe machinery and plant and safe systems of
work. Section 8 also includes a duty to provide training for employees
and to carry out risk assessments and prepare a safety statement.
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On a very basic level, employers should ensure that employees take
their rest breaks in accordance with the Organisation of Working Time
Act, 1997. At a minimum, this will ensure that employees are not
overworked and are rested.
Risk assessments will identify any hazards in the workplace.
Thereafter, a safety statement should be prepared and should be based
on the hazards identified in these risk assessments. The safety
statement must be communicated to employees in a language that is
likely to be understood by the employees. This is a protective and
preventative measure specifying the manner in which the safety, health
and welfare at work of employees shall be secured and managed.
Manual handling training is extremely important in the prevention of
back injuries for employees, in particular, task specific manual
handling. Appropriate manual handling training will reduce the risk of
back injuries. Below is a guide from the Health and Safety Authority
website which illustrates in very simple terms the maximum weight for
the lifting of loads from various different heights.

If an employee has suffered a back injury at work, it must be reported
to the manager immediately. If there is a procedure for reporting
accidents in the workplace such as recording details in an accident
report form this procedure should be followed. The injured employee
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should also seek medical attention from a doctor/hospital, as soon as
possible.
If an employee has suffered a back injury due to negligence on behalf
of the employer or as a result of some unsafe or dangerous work
practice, he/she may be able to bring a personal injuries case for
compensation for the injury as well as any associated losses, such as
the cost of medical treatment, medical expenses, loss of wages or loss
of employment opportunity.
A solicitor can assist you with obtaining a medical report and
submitting a case to the Personal Injuries Assessment Board (PIAB),
keep you informed throughout the court process, if relevant, and advise
you in relation to any PIAB assessment of the injury and losses or any
offer of settlement. A solicitor can also advise you in relation to whether
there is a company sick pay policy to which you are entitled if you have
been absent from work due to a back injury. Employees will have two
years from the date of the accident or the date of knowledge of the injury
within which to bring a personal injury claim for a back injury.

Workplace Accidents
There is an interesting decision of the High Court in the case of
Andrew Larkin and Carlingford Community Development Company
which is the decision of Mr Justice Keane.
In that case the court held that Section 3 (2) of the Occupiers Liability
Act 1995 makes clear the common duty of care owed by an occupier of
premises to a visitor as meaning a duty to take such care as is
reasonable in all the circumstances
“Having regard to the care which a visitor may reasonably be expected
to take for his or her own safety”
The Court pointed out there is no doubt that the common duty of care
under Section 3 (1) of the Act of 1995 as an occupier of a centre would
extend to taking reasonable steps to ensure that a sticky residue was
neither caused nor permitted to be present on the floor of a sports hall
while it was being used for activities like playing indoor football. The
court pointed out that there is also no doubt that Mr Larkin, as a
visitor, would also be expected to take reasonable care for his own
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safety. The court quoted the case of McMahon and Binchy –v- The Law
of Torts, 4th Edition 9.01 in the following way
“As a general rule, a plaintiff in an action for negligence must plead and
prove negligence on the part of the defendant in order to succeed. The
plaintiff must convince the Judge, on the balance of probabilities, that
the defendant was negligent. Anything less will not be sufficient”
The court pointed out that the evidence of a plaintiff must pass
beyond the region of pure conjecture and into that of a legal inference.
The court pointed out that although the dividing line between these
two concepts is often a very difficult one to draw in this particular
case the plaintiff had failed to satisfy the court on the balance of
probabilities that there was a sticky residue present on the floor when
he fell.
This case is a useful reminder that not every accident is one where a
person who suffers an injury will succeed.

Section 8 Notices
SI215/2019 and SI216/2019 in the rules of the Circuit Court and
Superior Courts in relation to personal injuries have been amended.
These rules facilitate the operation of Section 8 of the Civil Liability
and Courts Act 2004 as amended by Section 13 (2) of the Central
Bank (National Claims Information Database) Act 2018.
They provide that where a plaintiff who has not served the notice
required by Section 8 (1) of the Act within the time prescribed for
service of such notice alleges there was a reasonable cause for such
failure then the Personal Injury Summons shall include particulars of
the cause of the said failure. Where the plaintiff alleges that he or she
was unable, at the time at which the Personal Injury Summons was
issued, to include in the summons any of the information required by
the order to be specified in the Personal Injury Summons he or she
shall include in the Personal Injury Summons a statement of the
reasons why it is claimed that any such information could not be
provided at the time of issue of the summons. The plaintiff then shall
at the time the Personal Injury Summons is to be served or as soon as
may be thereafter whether by amendment or otherwise provide such
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of the information required as was not included in the Personal Injury
Summons.

Parental Leave (Amendment) Act 2019
The Parental Leave Acts 1998 & 2006 provide that parents of, or
persons acting in loco parentis to, children aged up to 8 years (or up
to 16 years if the child has a disability or long term illness), are
entitled to 18 working weeks of parental leave in respect of each child.
This equates to effectively four months.
The Act extends that parental leave entitlement to 26 weeks which is
equivalent to six months in respect of each child. The additional 8
weeks provided for under the legislation will be made available to
those parents who have already used the existing 18 week entitlement
or part of it.
The additional 8 weeks will be introduced on a phased basis. 4 weeks
additional parental leave will apply from September 2019. The
remaining 4 weeks parental leave will apply from September 2020.
The effect is therefore that from September 2019 parents will be
entitled to take 22 weeks parental leave. From September 2020 it will
rise to the full 26 weeks.
The Act also increases the age of a child up to which parental leave
can be taken. This is increased from 8 years to 12 years.
This leave is not paid leave.
The relevant date in September is 1 September.

Procedures in Unfair Dismissal Cases
In case UDD-1923 being A.T. Donovan’s Ltd Neilstown and Thomas
Flynn the Labour Court helpfully looked at this issue.
The Labour Court quoted the case of Pacelli –v- Irish Distillers Limited
2004 ELR 25 where the EAT stated that any investigation has to have
regard to all facts, issues and circumstances. The employee asserted
that witness evidence supportive of his case had not been taken into
account. The Labour Court helpfully pointed out that McGuinness J
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in Dempsey –v- Tobin unreported 2005 had stated that in such
circumstances the decision maker should state why one witness was
believed over another.
The Labour Court also pointed out the EAT in the case Gearon –vDunes Stores Limited UD 367/1988 had held that a worker has a
right to have their submissions listened to and evaluated.
In relation to cases the Labour Court quoted a number of cases but in
particular the well-known decision of Lord Denning in British Leyland
UK Ltd –v- Swift 1981 IRLR 1991 which held;“….. if a reasonable employer might have dismissed him, then the
dismissal was fair.”
It is helpful that the Court took the time to set out the law so clearly.
The issue of fair procedures again arose in Labour Court case of Tesco
Ireland Limited and Rose Kinsela UDD-1924 where the Court in that
case quoted the case of James McEvoy -v- Avery Dennison Limited
1992 ELR where the then EAT held:
“The Respondent should have taken into consideration the fact that
there was mitigating circumstances for his behaviour because of the
nature of his health problem and that this should have been taken into
account by the Respondent while investigating the incident.”
The Labour Court in this case held that it was acknowledged that the
behaviour complaint was out of character but the Court also pointed
out that the medical issues raised should have been investigated by
the Respondent to establish whether or not they were a likely factor in
the occurrence of the incidents. The Court point out that in failing to
do so the Court could not see how the dismissal could be deemed to
be fair.
In this case an award of €15,000 was made.
Again, the Labour Court has very clearly set out the law in very clear
and precise terms. Where actions are out of the norm by an employee
and there is a medical issue raised then the employer needs to
investigate whether the medical complaint could have a bearing on
such actions.
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Unfair Dismissal
In case ADJ17738 the AO in this case helpfully quoted some cases
relating to the issue of fair procedures. The AO referred to the Labour
Court case UDD198 which stated
“The complainant’s case is that his dismissal was unfair as the
decision to dismiss him does not meet the standard for fair procedures
set out in the case law sighted. The respondent disputes that the
dismissal was unfair and argues that there is no requirement for the
process to be perfect. Any errors that may have occurred in the process
were minor. The court does not dispute the fact that the process does
not have to be flawless however, in this case a number of issues have
been highlighted which in the courts opinion go to the heart of the
complainant’s ability to answer the charges been paid against him. In
particular the failure to provide him with all documentation being relied
on by the decision maker at the various stages of the process and the
failure to provide him with some of the allegations in advance of the
investigation into same.”
The AO also quoted the case of Panasob –v- Pottle Pig Farm UDD1735
where the Labour Court stated
“The court is of the view that a failure to properly investigate allegations
of misconduct or to afford an employee who is accused of misconduct
fair opportunity to advance defence will take the decision to dismiss
outside the range of reasonable responses thus rendering the dismissal
unfair”
It is useful in this case that the AO has taken the time to set out the
law on this point.

Minimising Loss in Unfair Dismissal and Constructive
Dismissal Cases
In case ADJ 16112 the AO in this case helpfully set out the decision of
the Employment of Appeals Tribunal in the case of Sheehan –vContinental Administration Co Limited UD 858/1999 where it was
stated;“A claimant who finds himself out of work should employ a reasonable
amount of time each weekday in seeking work. It is not enough to
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inform agencies that you are available for work nor merely to post an
application to various companies seeking work. The time that a
claimant finds on his hands is not his own, unless he chooses it to be,
but rather to be profitably employed in seeking to mitigate his loss.”
The AO pointed out that there is a legal duty on employees to mitigate
financial loss by taking diligent steps to secure comparable alternative
employment. The AO noted the decision in Burke –v- Superior Express
Limited UD 1227/2014 where the EAT held that the standard
required is a high one.
In the relevant case the AO pointed out that the employee’s wages
were €23,000 per annum. An award of €13,000 was made. The
maximum compensation which can be made would have been
€46,000.
Even taking that the employee was out of work for only a year by
failing to mitigate loss the employee lost 50% of the possible
compensation that the employee could have obtained.
The fact that the employee does not get work is not the relevant issue.
The issue here is seeking work. By that we mean actively seeking
work.

Constructive Dismissal – The Obligation to Use Internal
Grievance Procedures
In case ADJ20041 the AO in this case helpfully set out the law at
some length.
The AO quoted the book of Dr Mary Redmond in Dismissal Law in
Ireland page 340 which states
“There is something of a mirror image between constructive dismissal
and ordinary dismissal. Just as an employer for reasons of fairness
and natural justice must go through disciplinary procedures before
dismissing, so to an employee should invoke the employer’s grievance
procedure in an effort to resolve his grievance. The duty is an
imperative in employee resignations. Where grievance procedures exist,
they should be followed. Conway –v- Ulster Bank Limited. In Conway
the EAT considered that the claimant did not act reasonably in
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resigning without first having “Substantially utilised the grievance
procedure to attempt to remedy her complaint”.”
The case of Berber –v- Dunnes Stores 2009 ELR61 is a case which
was also quoted where Finnegan J stated
“The conduct of the employer complained of must be unreasonable and
without proper cause and its effect on the employee must be judged
objectively, reasonably and sensibly in order to determine if it is as
such that the employee cannot be expected to put up with it”
The AO pointed out that it is well established that the complainant is
required to exhaust the company’s internal grievance procedures in
an effort to resolve any grievance prior to resigning. The case of
UD1350/2014 M. Reid –v- Oracle EMEA Ltd is a case where the EAT
stated
“It is incumbent on any employee to utilise and exhaust all internal
remedies made available to him or her unless he can show that the said
remedies are unfair”
The case of Tierney –v- DER Ireland Limited UD866/1999 is a case
which stated
“Central to this is that she shows that she has pursued to a reasonable
extent all internal avenues of appeal without a satisfactory or
reasonable outcome having been achieved”
In the case of John Travers –v- MBNA Ireland Limited UD720/2006 is
another case which stated
“We find that the claimant did not exhaust grievance procedures made
available to him by the respondent and this proves fatal to the
claimant’s case… In constructive dismissal cases it is incumbent for a
claimant to utilise all internal remedies made available to him unless
good cause can be shown that the remedy or appeal process is unfair”
Also the case of Donnegan –v- County Limerick VEC UD822/2011
stated
“In particular the claimant must show that the respondent acted in
such a way that no ordinary person, could or would continue in the
workplace”
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The case of Murray –v- Rockavill Shellfish Limited 2002/23 ELR331 is
a case where the EAT stated
“It has been well established that a question of constructive dismissal
must be considered under two headings, entitlement and
reasonableness. An employee must act reasonably in terminating his
contract of employment. Resignation must not be the first option taken
by the employee and all other reasonable options including following
the grievance procedure must be explored. An employee must pursue
his grievance through the procedure laid down before taking the drastic
step of resigning”
This is a case where the AO went into some length in quoting the
relevant case law. It is very helpful that the AO has taken the time to
quote the relevant case law at such length.
Unfortunately many employees simply resign without going through
the grievance procedures. This case highlights that an employee who
does so will unfortunately lose their case. We have quoted so many
cases, as the AO did, to highlight the issue that a constructive
dismissal case is one where the employee must use the grievance
procedures.
There are some exceptions. Those exceptions are where the actions of
the employer are so bad as to justify the employee resigning
immediately. In effect this is going to be a very serious issue.
An employee does not have to use the grievance procedure if there has
been a breach of contract. However it cannot be some minor breach. It
has to be a breach that would go to the very root of the contract.
Unfortunately employees are losing constructive dismissal cases
regularly. A limited number of cases are won but generally speaking
these cases will be lost, by employees, unless grievance procedures
are followed.

Payment of Wages Act 1991/Deduction of Wages
The case of Ross Rosderra Irish Meats Group and Thomas Maher PWD
1912 revolved around a situation where an employee was placed on
unpaid suspension for 13 weeks.
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The Labour Court in this case reviewed the disciplinary procedure of
the employer.
The employee contended that the deduction was unlawful as the
works agreement in clause 25 of the disciplinary and dismissal
procedures stipulated that suspension may arise following a final
warning which was not given. He also contended that suspension may
arise in the case of gross misconduct however such action is to allow
for investigations to take place and provides that the period of
suspension will be paid. The employer disputed this and claimed that
the suspension was an alternative to dismissal and that on appeal it
was decided to rescind its decision to dismiss for gross misconduct
and instead provide him with an opportunity to modify/correct the
behaviour complained about and issued him with a lesser sanction of
unpaid suspension.
The Labour Court in this case held that the procedures provided for a
lesser sanction at stage four of its procedures. The Court held that
accordingly that this was not an unlawful deduction of wages.
This case is a useful reminder for employers to have in their
disciplinary procedures particulars which allow for lesser sanctions
than dismissal to include unpaid suspension.
This is an important decision of the Labour Court clarifying the Law
on this issue. What is interesting however is that to avoid a claim that
a deduction arises where there is a suspension it is important that the
relevant company policies and procedures allow for such a situation.

Constructive Dismissal
In case ADJ16715 being a case of an inspector manager and a
healthcare organisation. The AO in this case set out the test referring
to the Labour Court case of Caci Non-Life Limited –v- Daniela Paone
2017 UDD750 where it was stated
“It is well settled law that a complainant who is advancing a claim of
constructive dismissal under the act must demonstrate that his or her
employer has acted so unreasonably and/or committed a fundamental
breach of contract such that it was not possible for that person to
remain in their employment any longer.”
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Whether or not this test has been satisfied in any particular case has
to be considered from an objective perspective.
The AO in this particular case confirmed that the burden of proof
required by an employee in such cases is a high bar. The AO pointed
out that it requires the complainant to show that the conduct of the
employer was either so unreasonable that he had to leave the job or
there was a fundamental breach of his contract of employment that
made the continuation of the employment untenable. Even though
this was a case which was not defended by the employer the AO held
that the evidence before the AO was not sufficient to hold that there
had been a constructive dismissal.
In case ADJ16112, between a kitchen porter and a takeaway the AO
in this case quoted the well-known case of Western Excavating (ECC)
Ltd –v- Sharp 1978 1 ALL ER713 which sets out that constructive
dismissal comprises two tests often referred to as the contract test
and the reasonableness test.
That case summarised the contract test as follows
“If the employer is guilty of conduct which is a significant breach going
to the root of the contract of employment, or which shows that the
employer no longer intends to be bound by one or more of the essential
terms of the contract, then the employee is entitled to treat himself as
discharged from any other performance.”
The reasonableness test assess the conduct of the employer and
whether it
“…conducts himself or his affair so unreasonably that the employee
cannot fairly be expected to put up with it any longer, if so the employee
is justified in leaving”
The AO in this case also quoted the case of Berber –v- Dunnes Stores
[2009] E.L.R. 61 where the Supreme Court stated
“The conduct of the employer complained of must be unreasonable and
without proper cause and its effect on the employee must be judged
objectively, reasonably and sensibly in order to determine if it is such
that the employee cannot be expected to put up with it”
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It must be remembered however that a breach of contract cannot be a
minor breach. This was set out in Western Excavating when it was
stated
“A significant breach going to the root of the contract of employment, or
which shows that the employer no longer intends to be bound by one or
more of the essential terms of the contract, then the employee is entitled
to treat himself as discharged from any other performance”
It is important and cannot be over stressed that it must be a
significant breach.
In case ADJ14922 the AO in this case also pointed to the case of
Conway –v- Ulster Bank UD474/1981 where the EAT considered that
a claimant did not act reasonably in resigning without first having
“Substantially utilised the grievance procedure to attempt to remedy her
complaints”
We thought it would be useful to state again the law relating to the
issue of constructive dismissal.
The area of constructive dismissal is one where employees constantly
lose cases. In the three cases which we have referred to two were lost.
One was won.
There is a considerable number of constructive dismissal cases which
are lost. There is unfortunately a view by some employees that they
resign and then seek to bring a claim. There are a number of
important steps that an employee must go through. The important
issue is that this is an objective test. It is not a subjective test. What
do we mean by this? The test is whether an adjudication officer or the
Labour Court hearing a case would say that it was reasonable for an
employee to resign or that the employer had significantly breached a
term or condition of employment. It is not the opinion of the employee.
It is the opinion of those hearing the case. It is therefore vitally
important before an employee resigns that they obtain legal advice.
Employees must utilise the grievance procedure. There are exceptions.
Those exceptions are extremely rare. The fact that an employee does
not believe that the grievance procedure is going to resolve matters is
not sufficient in itself.
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As an employment law firm we are seeing a considerable number of
people coming to us who have resigned seeking to bring a constructive
dismissal case. Very few of these cases will be ones which we will take
as we will not see that the employee has used the grievance procedure
or that the breach or issues complained of are so serious as to
warrant the employee resigning. The test in these cases is on the
employee. The burden of proof is on the employee.
There are many cases which we will see where if the employee had
come and obtained legal advice before resigning then possibly they
may have been successful if they had, for example, gone back and
used the grievance procedure.
There is a considerable amount of misinformation relating to
constructive dismissal at the present time. Hopefully this piece will
help allay some of the misconceptions.

Redundancy – How an Employee Can Fall Foul of the
Redundancy Payments Acts
In case RPD197 being a case of Anita Olejniczak and Glenbeigh Fire &
Flood Limited the issue arose as to whether or not the employee had
the requisite service.
The employee contented that she had been employed by the group
from March 2009 until her post was made redundant in May 2018. In
May 2017 the employee contended she had been promoted within the
group of companies.
There are a number of provisions in the Redundancy Payment Acts
which can catch an employee out in these situations.
Section 9 (3) (a) of the Act states that a dismissal under the terms of
the Act will not be deemed to have taken place if an employee moves
from one part of a group to another, a reengagement took place with
the agreement of the employee, the previous employer and the new
employer. The legislation provides that the employment will not be
deemed to be a dismissal if the employee is reengaged by another
employer immediately on the termination of the previous employment.
What is important however is before the commencement of the period
of employment with the new employer the employee must receive a
statement in writing on behalf of the previous employer and the new
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employer which sets out the terms and conditions of the contract of
employment with the new employer, specifying that the employees
period of service with the previous employer will be regarded by the
new employer as service with the new employer and contains
particulars of the service mentioned previously. The employee must
also notify in writing the new employer that the employee accepts the
statement required by that sub-paragraph.
Rarely if ever does this actually happen.
Section 16 refers to a situation where a person is reengaged by an
associate company.
In this case the Labour Court looked at the definition of subsidiary
which is set out in the Redundancy Payment Acts and Section 7 of the
Companies Act 2014. The Labour Court set out that no evidence was
offered to support the idea that either company was a subsidiary of
the other or that both were subsidiaries of a third company. The
Labour Court helpfully set out Section 7 of the Companies Act 2014 in
this decision.
The case does turn on the fact that the employer in this case
contended that the particular company was not part of a group
company. It would now appear effectively that employees in cases are
going to have to produce evidence where they are claiming that there
is a subsidiary company as part of a group of the relevant
shareholdings of compositions and boards. The new reporting
requirements relating to companies will make this a lot easier. The
beneficial owner’s numbers of shares are now going to have to be
disclosed in records.
This case indicates one of the difficulties that happens when an
employee moves from one group company to another group company.
We use this in the widest possible sense. Where an employee believes
that they are moving from one group company to another group
company it is absolutely imperative that the employee has the
appropriate contract put in place which complies with the provisions
of Section 9 of the Redundancy Payment Acts and ensures that same
is in place before moving. Where the employee fails to do so, as in this
case, the employee may lose out on their entitlement to a redundancy
payment.
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Redundancy Payment Act 1967
The issue of a transfer from one entity to another often arises in the
area of redundancy. This issue was dealt with in case ADJ18637. This
involved an employee who worked as a legal secretary in a legal
partnership. There were three partners. One partner dissolved the
company. The Managing Partner informed the employee in 2015 that
she was being made redundant. She was then advised that this
individual was starting her own company and invited the employee to
work with the new company. The employee joined the firm. In this
case the employee had no written contract. No notifications occurred
under SI131 in the transfer of undertaking regulations. The firm of
solicitors contended that there was no redundancy as the employee
was not dismissed. The employer relied on the case of Symantec
Limited –v- Lyons and Leddy 2009 IEHC256 where the High Court
had held that a transfer on the same terms and conditions meant that
a person had not been made redundant by virtue of regulation 4(1) of
the tupe regulations. There is also the UK decision of Robert Graham
Hynd –v- David Armstrong and 24 Others 2007 CHIH 16XA158/04
which is authority for the contention that a partnership comes within
the reach of the European Communities (Protection of Employees on
Transfer of Undertaking) Regulations 2003. In that case the solicitor
successfully challenged his dismissal due to redundancy on the
dissolution of a partnership in which he was employed and argued he
was entitled to the protection of regulation 4 when the partners
established a new firm. The court in the UK accepted that the
employee was employed by a partnership and could draw on the
regulations to contest his dismissal due to redundancy and assert his
right to a transfer into the new company.
The AO in this case also quoted the case of Spijkers –v- Geber Benedik
Abbatoir TV case C-24/85 as authority for determining if a transfer of
undertaking occurs. The AO pointed out that the business was the
same before and after the transfer, the intellectual property in good
will transfer much of the customer based transferred and the staff
transferred. The AO in this case held that there was no redundancy.
The AO in this case did not quote a case from the Labour Court being
RPD1713 being the case of Ardcolum Motor Factors Limited and
Gildea where the Labour Court had held that an employee who
refused to transfer does not become entitled to redundancy under the

32

1967 Act. A similar approach was taken by the Labour Court in case
RPD1710.

Redundancy Payments Act, 1967 – Claiming Too Soon
In case ADJ18522 an employee was advised that she was going to be
made redundant. The notice was dated the 14th October and the
employment was terminated on the 29th October 2018. The employee
was advised that there would be a job available for her in March. It
appears that the employee on the 3rd November wrote requesting
redundancy and a P45.
If the employee even though she had started a new job on the 31st
October had waited until 4 weeks had elapsed then under the
provisions of Section 12 (2) of the Act the employee would have been
entitled to claim redundancy. In this case it is an example of an
employee seeking to claim redundancy too soon.

Pregnancy Related Dismissal
The issue of pregnancy related dismissal arose in a case of a
hairdresser and a hair salon ADJ-16046.
While the employee won the case the AO in this case helpfully quoted
the case of McGuirk –v- Irish Garden Publisher Limited DEC-E-2007031.
This is authority for the principal that an employee’s poor work
performance can give rise to the termination of the employment even
where the employee is pregnant.
In McGuirk the Equality Officer said;“It is well established ECJ jurisprudence that women who are pregnant
are to be afforded special protection in employment and cannot be
dismissed from the beginning of the pregnancy until the end of their
maternity leave (the protected period) save in exceptional circumstances
unrelated to their pregnancy. It is true that the complainant’s dismissal
took place during the protected period and it therefore falls to the
respondent to show that the termination of her employment was
unconnected whatsoever with her pregnancy.”
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Discrimination on the Race Ground
The issue of discrimination on the race ground is an issue which
regularly arises. The issue often arises and is put forward of a
detriment which is perceived by the relevant individual because of
their race. There is a case on this being Intesa Sanpaolo Life Limited –
v- Novak EDA1840 where the Labour Court stated
“It is settled law that, in circumstances such as this, the mere
coincidence of nationality and a perceived detriment is not sufficient to
ground a complaint of discrimination. Something much more must be
established that would suggest the possibility that there is a
relationship between these two facts”
This is the court setting out the law on this issue. The fact that
somebody believes that they have suffered a detriment may be a
perception which is totally honestly held. The fact that they may hold
that belief absolutely is not enough. It is necessary to be able to prove
that there is a possibility that there is a relationship between these
two facts.
The same applies in respect of any discrimination case in relation to
treatment.
Race discrimination is unfortunately a serious issue in this country. A
number of people will hold a genuine perception that they have been
discriminated against. The law in this country however is not that
simple. They must be able to show a real possibility that race is the
reason why they have been treated differently.
The Equality Legislation in Ireland when it comes to an employee
bringing a claim under the Employment Equality Acts is not a neutral
proof. The initial burden of proof is on the employee or former
employee. It is only where facts sufficient to shift the burden of proof
arise and that is low enough in that it is a possibility of discrimination
having occurred that the burden of proof shifts. However, the initial
burden still stays with the employee and therefore it is not sufficient
just to simply say I am of one nationality. The comparators are of a
different nationality and I believe that I am treated differently because
I am of the nationality that I am.
The law in this area is always developing and it will be interesting to
see how it develops in a couple of years.
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Disability Discrimination
Case EDA1914 is useful in that this issue was addressed by the
Labour Court.
The court set out that the question of reasonable accommodation is
the subject of much case law and that it has a legal rather than a
moral meaning.
The court pointed out that the existence of a disability, in itself, is not
enough to establish a claim of discrimination. The court pointed out
the case in Margetts –v- Graham Anthony & Company Limited
EDA038 where the complainant must produce other facts from which
it may be inferred on the balance of probabilities that an act of
discrimination had occurred. In this particular case it was accepted by
both parties that the complainant was deemed medically fit to return
to work but this was not facilitated because the respondent was
unable to secure insurance cover for him to drive vehicles.
The court pointed out that the case of an employer-v- a worker
EDA13/2004 is a case where the Labour Court noted that reasonable
accommodation can involve special treatment that would enable the
employee to undertake the duties attached to a job. However, it is
difficult, as the court pointed out to see what special treatment could
have been used to allow a driver to undertake driving duties if
insurance could not be secured for him doing so.
The court quoted the case of Nano Nagle where it was pointed out in
that case that the complainant could not perform the central tasks of
the job and that no accommodation could change that. The court also
pointed out the case of Excellence Limited is a case where the Labour
Court noted that an employer is not required to provide an alternative
job.
This is an important restatement of the law by the Labour Court.
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Discrimination Cases
In discrimination cases there is a requirement for the person bringing
the complaint to produce some basic evidence.
This was held in the case of Mitchell –v- Southern Health Board
DEE11 2001 ELR201. In that case the Labour Court held that
“The first requirement is that the claimant must establish facts from
which it may be presumed that the principal of equal treatment has not
been applied to them. This indicates that the claimant must prove, on
the balance of probabilities, the primary facts on which they rely in
seeking to raise a presumption of unlawful discrimination. It is only if
those primary facts are established to the satisfaction of the court and
they are regarded by the court as being of sufficient significance to raise
a presumption that the onus shifts to the respondent to prove that there
is no infringement of the principals of equal treatment.”
In the case of Cork City Council –v- McCarthy EDA0821 the Labour
Court expanded on this stating
“At the initial stage the complainant it merely seeking to establish a
prima facia case, hence it is not necessary to establish that the
conclusion of discrimination is the only, or indeed the most likely,
explanation which can be drawn from the proved facts. It is sufficient
that the presumption is within the range of inferences which can
reasonably be drawn from those facts.”
The reason that we are setting this out is that some employees
mistakenly believe that it is simply a matter, in a discrimination case
to come in and to show or claim that they have been treated badly.
Being treated badly is not sufficient. The employee must be able to
show that they come within the nine protected grounds and effectively
but for that protective ground would not have been treated in the way
that they claim. In some cases they will have to show a comparator. In
others they will not. For example in a case of equal pay they will need
to show a comparator. This can be a comparator in their own
organisation or business or if there is no such person then in another
business doing the same work.
On the other side there are employers who mistakenly believe that the
employee must be able to prove all the facts and that effectively unless
they can prove that discrimination occurred that the employee will
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lose. That equally is wrong. The case law is very clear. The employee
need only show sufficient facts, to shift the burden of proof onto the
employer, to show that discrimination may have occurred and that
that is a reasonable inference. There could be other inferences but
provided that is one of them the employee has sufficiently shifted the
burden of proof to the employer. Once the burden of proof shifts then
in those circumstances it is a matter for the employer to prove that
there was no discrimination.
When looking at these cases it is useful to look at the case of Artus
Valpeters and Melbury Development Limited 2010 21ELR64 where the
Labour Court found as regards the burden of proof on an employee
that
“This requires that the complainant must first establish facts for which
discrimination may be incurred. So what those facts are will vary from
case to case and there is no closed category of facts which can be relied
on. All that is required is that they be of sufficient significance to raise a
presumption of discrimination. However, they must be established as
facts on credible evidence. Mere speculations or assertions,
unsupported by evidence, cannot be elevated to a factual basis upon
which an inference of discrimination can be drawn. Section 85 places
the burden of proof fairly and squarely on the complainant and the
language of this provision admits no exception to that evidential rule”
This case is often quoted by employers when employees bring claims.
What is however relevant is the phrase by the Labour Court that the
requirement is only to
“Establish facts from which discrimination may be inferred.”
There is a further misconception by some employees that because
they come within a “protective group” that is sufficient. This issue was
dealt with by the Labour Court in the case of Graham Anthony &
Company Limited and Mary Margetts EDA038 where the Labour
Court held
“The mere fact that the complainant falls within one of the
discriminatory grounds laid down under the Act is not sufficient in itself
to establish a claim of discrimination.”
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Indirect Discrimination
In case EDA1915 being a case of the HSE and Maura Fitzgerald the
Labour Court dealt with the issue of indirect discrimination.
The court quoted the case of Stokes –v- Christian Brothers High
School Clonmel 2015 IESC13 where Mr Justice Clarke as he was then
at paragraph 9.2 referred to the meaning of the word “particular” as
used in the context of the legislation as
“I am satisfied that the use of the term “particular” brings with it a
requirement, as a matter of law, that it must be established that the
extent of any disadvantage is significant or appreciable.”
The court pointed out that the use of statistics is allowed as a
permissible means of showing that a particular characteristic is at a
significant disadvantage relative to those who do not have that
characteristic. The court pointed out however that the statistics relied
upon must be relevant and appropriative. The court pointed out that
this normally involved identifying a pool comprising of those who can
comply, being the advantaged group and those who cannot be the
disadvantaged group and comparing the number in each category by
reference to the protective characteristics in issue. The court pointed
out that this approach was adopted by the Labour Court in EDA072
PSEU –v- Minister for Finance & CPSU and that that decision was
appealed to the High Court and upheld by O’Keeffe J reported as Niall
King and Others –v- Minister for Finance and Others 2010 IHC307.
The court pointed out in certain cases the identification of an
appropriate pool can be problematic. The court pointed out that it was
held by the UK court of appeal in Grundy –v- British Airways PLC
2008 IRLR74 that the correct principle is that the pool must be one
which suitably tests particular discrimination complained of but that
it is not the same thing as a proposition that there is always a single
suitable pool in every case. The court went on to point out the House
of Lords in Rutherford –v- Secretary of State for Trade and Industry
2006 IRLR551 is authority for the view that the pool chosen for
comparison should only compromise those who have an interest in
the benefit in issue or who could hope to obtain the benefit where not
for the particular requirements.
The court then went on to point out that as the court held in Southern
Health Board –v- Mitchell 2001 ELR201 that the first requirement is
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that the employee or claimant must establish facts from which it may
be presumed that the principle of equal treatment has not been
applied to them. The court in that case stated
“This indicates that the claimant must prove, on the balance of
probabilities, the primary facts of which they rely in seeking to raise the
presumption of unlawful discrimination. It is only if these primary facts
are established to the satisfaction of the court, and they are regarded
by the court as being of sufficient significance to raise a presumption of
discrimination, that the onus shifts to the respondent to prove that there
is no infringement of the principle of equal treatment”
The Labour Court overturned the decision of the Adjudication Officer
in this case.
It is clear from the case law that proving indirect discrimination can
be extremely difficult.

Employee Forced Retirement
In EDA1916 being the case of Louth County Council and Mary Clarke
the Labour Court has taken the time to set out the relevant legislation
being Sections 6, 8 and 34 of the Act along with article 6 of Council
Directive 2000/78/EC.
This case the respondent relied on the retirement age which existed at
the time the employee commenced work but which was later changed
for the same category of workers based solely on the date they
commenced employment.
The court stated that the respondent employer had not set out
grounds that objectively justify the selection of that age for this
category of staff.
Case ADJ9096 which issued on the 17th May has a lengthy review of
the law. The AO in this case referred to Section 6 of the Act and recital
14 of the Directive.
The AO quoted the case of Earagail Eish Teoranta –v- Richard Lett
EDA1513 where the Labour Court held that as a matter of general
principal, a termination of employment by way of retirement should be
distinguished from a dismissal on grounds of age. A retirement occurs
where the employment comes to an end pursuant to a condition of
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employment which limits employees tenure to the point at which they
attain a specified age. It held that a term of employment regarding a
retirement age, within the provisions of Section 34 (4) of the Act can
be provided in an employee’s condition of employment either expressly
or by implication.
The AO quoted the case of Donnellan –v- Minister for Justice Equality
and Law Reform IAC467 which held that where an employee is forced
to retire at a particular age it may give rise to a prima facia case of
discrimination within the meaning of article two. The AO in this case
held that the employee did not suddenly find out that a retirement age
applied to him. The AO held that there was a custom in practice as
well as knowledge acquired at a training day that there were various
retirement age which did not exceed the age of 66 with the exception
of new entrants which did not apply to the particular employee. The
AO held that there had been no discrimination.
These cases are complex to say the least. There is the issue then
which sometimes needs to be addressed of justification.

Brexit and Employers Transferring to Ireland
When it comes to in particular UK employers moving to Ireland they
can encounter some shocks when it comes to Irish employment law.
The first one which can come as a surprise is the issue in relation to
Unfair Dismissal. Both here and in the UK employees enjoy very
powerful protections. In Ireland it is once they have worked for 52
weeks of continuous employment then there dismissal is
automatically deemed to be unfair. In the UK the qualification period
is 104 weeks, being 2 years.
The next issue which can come is in relation to compensation. In
Ireland an employee can obtain compensation of up to 2 years
remuneration. In the UK it is capped at STG £83,682 or one year’s
salary, whichever is less. There are certainly instances in the UK
where employees are simply given the sterling sum particularly for
higher paid employees.
A further issue which arises often is the issue of working time. In the
UK there is a provision to opt out of their working time legislation.
This does not apply here. This again is an issue which can come as a
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shock to some UK employers. In the UK effectively an employer can
advertise a job on the basis of the employee opts out of the statutory
maximum working week of 48 hours. In Ireland employees cannot be
forced to do this.
It’s not all bad news. In the UK there is an obligation on employers to
automatically enrol eligible workers into a pension scheme. The
employer must contribute to same. No such provision exists in
Ireland. All that an employer has to do is to facilitate access to a
PRSA.
In the UK there is a statutory obligation on employers to pay sick
leave for up to 28 weeks to employees who have been off work sick for
4 or more days in a row. In Ireland there is no obligation to pay
employees during periods of sick leave where the employee is not
available to work.
In Ireland we have either employees or self-employed contractors and
businesses. In the UK there is an intermediate category of “worker”
which is not here in Ireland.
There is sometimes a view, from UK clients who mistakenly believe
that Ireland has a very similar system to that in the UK. To a certain
extent they are correct. Our judicial systems are based on the
Common Law. However when it comes to employment law there are
subtle differences but what is important for UK companies coming to
Irelands to get appropriate advice on employment law as failure to do
so can result in them getting into problems. We have certainly seen
employers who have issued contracts with an opt out clause to the
Working Time Legislation and equally employers who have looked
aghast when we have advised them that their English contracts have
to be amended to exclude the opt out.
With Brexit coming down the line and we do not know what is going to
happen in October, there is every possibility that more and more
employers will transfer at least part of their workforce to Ireland.
These are challenges for employment solicitors, in Ireland, having to
explain differences which are evident to most Irish employers but
which will come as a shock to some UK employers relocating here.
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Protection of Employees (Fixed-Term Work) Act 2003
This case being ADJ-13317 concerned a security officer and an Event
Company. The case involved a situation where the employee had been
employed before for approximately 16 months. There had been periods
where he had been effectively laid off. An incident occurred as a result
in which the employee was not called back to work and the question
was whether the employee was penalised under the Act.
The first issue which arose was whether the employee had a contract
of indefinite duration. The representative for the employee quoted the
case of Department of Foreign Affairs –v- A Group of Workers 2007 18
ELR-332. In that case the claimants had various periods of fixed term
employment with breaks between contracts. Some of the breaks were
as long as 26 weeks. It was pointed out that the Act does not refer to
successive contracts but rather refers in Section 9 to continue with
contracts. The Labour Court in the above case pointed out that Clause
5 of the framework agreement annexed to the Directive refers to
successive contracts. In that case the Court pointed out;“If the respondent’s submission are correct, Section 9 of the Act only
applies to continuous employment relationships and successive
relationships, which are separated in time no matter how short, or
excluded. If that is the correct statement of the law, in light of the
decision in Adeneler –v- Ellinikus Organismos Galaktus the conclusion
is that the Framework Agreement has not been properly transposed in
Domestic Law is inescapable. In the eventuality the Court should not
apply Section 9 of the Act in a way which would defeat the result
envisaged by Clause 5 of the Framework Agreement.”
In that case the Labour Court held that the gaps could be treated as
affectively periods of layoff.
The AO in this case held that the employee would have been entitled
to a contract of indefinite duration.
There was no direct comparator but the AO in this case held that as
the employee carried out the duties of the Security Officer then any
Security Officer could be deemed to be a comparator.
The AO held that as the employee had not been called back after a
period of layoff which he should have been that this amounted to
penalisation.
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This case is important in restating the law relating to the issue of
fixed-term contracts and for reminding practitioners that breaks in
service will be treated as layoff because of the way the Framework
Agreement is drafted. When looking at the legislation it is not
sufficient to simply look at the Irish Legislation which does not
conform with the Directive and following recent case law an AO or the
Labour Court must disapply Irish Law if it is not in conformity with a
Directive or Regulation.

Sectoral Employment Order (Construction Sector) 2019
S.I. 234/2019
The new Order provides now for increased rates of pay from the 1st
October 2020. The craft rate rises to €19.96 per hour. The category A
worker is going to be €19.37 per hour and a category B worker at
€17.97 per hour.
A new entrant operative worker who is over the age of 18 years and
enters the sector for the first time will be paid a rate of €14.52 per
hour. This applies for the first 2 years after entrance to the sector.
Some employers believe that it applies where an operative joins them
for the first time. That is not how it should be read. If the individual
has 2 years’ service in the sector then they will be entitled to be either
a category A or category B worker. A category A worker would apply to
scaffolders who hold an advance scaffolding card and have had 4
years’ experience, banks operatives, steel fixers, crane drivers and
heavy machinery operatives.
For this sector there was previously a sectoral employment order.
There has been a significant change in this new Order. Previously the
rates of pay applied to sites on the basis of the site normal working
hours with overtime only being payable where the employee worked
outside those site hours. The new Order now provides for a 39 hour
working week with work undertaken between 7am - 5 pm Monday to
Thursday and 7am - 4pm on Friday. The new Order provides for four
days of 8 hours and one day of 7 hours. The working hours exclude
rest breaks for example on a site that starts at 7am and assuming say
one hour for breaks during the day at 4pm Monday – Thursday the
employee would be entitled to get an overtime payment. Up until
recently a number of employers would have structured matters on the
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basis of site times of up to 48 hours averaged with employees being
paid at a standard rate an hour. From October this will change. This
will mean that a number of construction companies are going to have
to change the manner and way in which they operate.
This is going to have a significant impact on those employers who
have set prices and have been working on a 48 hour working week. In
such circumstances instead of paying at the standard rate they will
now have possibly 9 hours at the overtime rate.
A number of construction companies will contend that they are not
covered by this agreement as they are not members of the
Construction Industry Federation. The Order applies to all in the
construction industry whether they are a member of the CIF or not.
We would anticipate there would be a lot of resistance, from some
employer’s, to paying the overtime. This was an issue which was quite
evident in the past when we had the Registered Employment
Agreement for the Construction Industry. That had been declared
unconstitutional. This new Sectoral Order is very similar to the
previous registered employment agreement. Our experience in the
past was that there was a considerable number of cases that used to
be taken, by construction operatives, particularly as regards getting
the overtime rates which they would not have been paid. This Sectoral
Order will be deemed to be part of any construction workers contract
of employment.
For those putting in place contracts of employment for employees, in
the construction industry, Section 3 of the Terms of Employment
(Information) Act 1973 specifically provides that the employer must
notify employees of the existence of the said Sectoral Employment
Order. That means employers will need to either set out provisions, in
their contacts, explaining the relevant provisions of the Order or
alternatively making sure that a copy is available for inspection by
employees at their place of work.
The Order provides for a sick pay and pension scheme and there are
mandatory deductions for contributions by both the employer and the
employee in relation to the pension, sick pay and the death in service
contributions.
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Time Limit to Bring Complaints to the WRC
In case ADJ14610 being a case of an Administration Co-ordinator and
a Health Care Provider an issue arose as to whether a complaint had
been lodged in time. This case highlights the importance of issuing a
complaint early even while an internal grievance is bring dealt with.
The AO in this case quoted the case of Brothers of Charity Services
Galway –v- Ciaran O Toole being a Labour Court determination
EDA177 where the Labour Court stated;
“The Court cannot accept that deploying the Respondent’s internal
procedures operates to prevent the Complainant from initiating the
within complaint within the statutory time limit provided under the Act.
Section 77 of the Act is very clear. It specifies that a person who claims
to have been discriminated against may seek redress by referring the
case to the WRC. Such a complaint should be in writing and submitted
within the time limits provided for in Section 77 (5).”
The Adjudication Officer in this case also quoted the Labour Court
determination EDA1621 Business Mobile Security Services Limited
and John McEvoy in relation to using internal Procedures.
When the Workplace Relations Act 2015 was first brought by way of a
Bill to the Oireachtas there were submissions that before issuing
claims employees should have had to use the internal grievance
procedures. This was rejected by the then Minister. Some employees
mistakenly believe that using the internal Grievance Procedures will
stop the time running. This is incorrect. If an employee has a claim
relating to any issue it is always better to ensure the claim is lodged
with the WRC. There is nothing to stop an employee, once the claim
has been lodged and acknowledged by the WRC, to write to the WRC
and advise them that the matter is subject to an internal grievance
procedure and requesting that the matter is put on hold.
We have addressed this issue previously in issues of our newsletter. It
has been held, in the past, that where an employer advises an
employee that by using the internal procedures time will not deem to
run against the employee, then in those circumstances extensions of
time have been granted. It is our view that because of the way the
legislation is drafted regardless of matters it is advisable always to
ensure that the claim is lodged at the earliest date possible. The
internal Grievance Procedures can then be used. Matters can be put
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on hold pending same being completed or the employee requesting
that the case proceed for hearing.
It is useful that the law on this issue has again been clarified by the
WRC.

Bringing Claims Out Of Time
In case ADJ19604 the AO dealt with a complaint about the issue
relating to the payment of wages cover the period from the 24th April
to November 2018 and had been received in the WRC on the 4th
February 2019. The employee sought payment for the full period.
The AO stated that the time limit for submitting claims to the WRC as
set out in Section 41 of the Workplace Relations Act 2015 is six
months. The case of HSE –v- McDermott 2014 IHC331 is a case where
the High Court considered in detail the wording of the time limits in
payment of wages cases at paragraph 14 & 15 stated;“…the key question is the “date of contravention to which the complaint
relates”. In order words, time runs for the purposes of the act not from
the date of any particular contravention or even the date of the first
contravention, but rather from the date of the contravention “to which
the complaint relates” as the EAT pointed out in its ruling on the matter,
had the Oireachtas intended that time was to run from the date of the
first contravention, it could easily have so provided.”
For the purposes of this limitation period, everything turns,
accordingly, on the manner in which the complaint is framed by the
employee. If, for example, the employee had been unlawfully making
deductions for a 3 year period, then provided that the complainant
which has been presented relates to a period of 6 months beginning
“on the date of the contravention to which the complaint relates, the
complaint will nonetheless be in time.”
This is an important restatement of the law by the AO in this case.
There are cases going before the WRC where some AO’s are
contending that matters relate to when a first contravention occurred.
This is absolutely incorrect. The AO in this case is correct. The issue
is that if a claim is properly framed limiting the claim to 6 months
then in those circumstances even if the deduction had been made and
commenced years previously and was continuing the employee can
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bring a claim for those 6 months. In certain circumstances if the
employee wishes to go back further it is advisable to issue a second
complaint for a further period of 6 months and seek an extension of
time. We would strongly advise colleagues against bringing claims in
excess of 6 months without bringing a second claim for the second
period of time.
Issues sometimes arise also as regards ignorance of the law. The AO
in this case properly set out the decision of the Labour Court in
Patrick Hoare & Sons Limited and Liam Donnelly where the Labour
Court stated it must follow the dictum of Laffoy J in Minister for
Finance and CPSU & Others 2007 18ELR36 to the effect that
ignorance of one’s legal rights cannot in law constitute a reasonable
cause for not observing a statutory limit.

Extension of Time
In case EDA 1913 being a case about an employer and a worker the
Labour Court had to deal with an issue where the employee in this
case sent an appeal through An Post. The employee paid for an
express post-delivery. An Post sent it by Registered Post instead. The
appeal was late by a day. The Court stated that these would constitute
exceptional circumstances and allowed the extension of time.

Adjournments of WRC Hearings
In case ADJ-17991 the AO in this case at some length set out the
history in relation to matters.
On the 6th of March 2019 the respondent had handed in submissions
to the AO on the morning which had not been filed in advance with
either the employee or the WRC. The employee was not legally
represented. The employee objected to the late filing.
At the conclusion of the hearing the respondent submission raised
matters of law and the AO gave time for the complainant to file legal
submissions to the WRC within a limited time frame of three weeks
and the respondent a limited period of two weeks to file supplemental
submissions. The employee did so. The respondent did not do so. The
employee requested that the respondent’s additional submissions
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would be disregarded. The AO in this case held that this would be
ultra vires her statutory obligations. The AO however pointed out that
the lateness of the filing is unsatisfactory. It leads to delays. The AO
pointed out that it was unsatisfactory that the original submissions
were never filed even though an undertaking to do so was given at the
hearing.
The AO pointed out the documents and submissions that are being
relied upon by a party must be served on the WRC in advance of a
hearing. The AO stated that a last minute ambush of documentation
especially where the author of the ambush is professionally
represented and the ambushed party is not is poor practice the AO
must point out that in future if documentation is not sent via the
WRC it does not exist for the purposes of a hearing until it is
furnished and if it is to be furnished for the first time at the hearing
the other party is prejudiced and the Adjudication Officer is
discommoded and time is wasted because of an adjournment often
becomes necessary.
The issue of ambushing in the WRC is an issue which we have been
raising for some time.
The AO in this case has set matters out very fairly. There is an issue,
of submissions, having to be sent in and that they should be sent in
well in advance.
The reality of matters is that the WRC procedures are not being
complied with.
Some AO’s grant adjournments. Some do not. But the issue of
prejudice is being raised regularly and it is going to be interesting to
see in respect of those AO who do not grant adjournments where
applications may go to the High Court to compel an adjournment so
as to avoid ambushing going forward.
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Pro Bono Work
In 2018 we announced an initiative in that we would take on a certain
number of cases on a pro bono basis for those who were employed as
interns but who were not paid.
We recently have had another success for a person who came to us.
We identified that interns are workers. This was not some huge
discovery. It is a basic principle of law. An intern is a worker and as a
worker is entitled to be paid. They have rights to be paid under the
National Minimum Wage Act 2000.
Because interns can work for a very short period of time it is
sometimes seen as not economical for them to take a case. The most
recent case we took has disproved that yes the amount due under the
National Minimum Wage Act was relatively small. In the normal
course of events no Solicitor would reasonably take the case except on
a pro bono basis if only taking a National Minimum Wage Act case.
However we are not the normal firm of Solicitors. We identified a
number of breaches of employment law in addition to non-payment of
the National Minimum Wage. We obtained a figure for our client well
in excess of the amount they would have received if they had been
paid the National Minimum Wage and have been paid for their public
holidays. We dealt with a case on a forensic basis and as a result of
that identified more than just 3 or 4 cases that could have been
brought. We brought them all.
The issue of not paying interns is in our view an appalling abuse and
exploitation of vulnerable individuals. This is the time of year that
students leaving school or college. They are looking for a job. They are
looking to move on in life. There are entities who decide that they are
going to take on interns. They decide not to pay the interns but they
make great promises of future riches for working for that company or
individual. These never materialise in the vast majority of cases.
Companies and individuals who take on interns and do not pay them
are simply exploiting vulnerable individuals. There is no excuse.
There is one situation and one situation only where it would or could
be argued that you would not pay an intern. That would be where the
intern is simply in for a week or two shadowing somebody else. They
are not doing any work. They are simply looking and seeing how other
people work. The reality is that most interns if not all are put to work

49

doing something. It has a value to the employer. On that basis they
should be paid. The argument that the company or individual cannot
afford to pay the intern just does not wash.
In the recent case which we had while the case settled the reality is
that if the employer had paid the person properly by which we mean
the National Minimum wage Act for the time that they were there it
would have cost them considerably less than the amount that they
had to pay over as a result in not paying the National Minimum Wage.
You might think that this is a bit of a tirade. To an extent it is. While
we act for a lot of employees and employers we do feel that we have a
social and moral duty in some cases to take them on a pro bono basis
by which we mean we do not charge where we see an injustice in
respect of a person who has a legitimate claim but would not be able
to afford to bring that claim to Court. Unfortunately there is no legal
aid for Employment Law in Ireland and therefore it is left to Solicitors
like us to take these claims. We are not unique. Every Solicitors office
that I know of undertakes some form of pro bono work every year. The
only reason we are highlighting this is to highlight the fact that if an
employer takes on a person as an intern and does not pay them then
they may find themselves in the Workplace Relations Commission
paying out a lot more than they would have had to pay if they had
dealt with the person properly and fairly at the start.

Bereavement Leave
Bereavement Leave is an issue which employers need to address. The
death of a close relative may have a significant impact on an
employee. Most employers will wish to be supportive in that situation.
It can sometimes seem hard where employees are seeking the leave
and find that it is more restrictive than they may want. In such
circumstances it can appear somewhat cold hearted.
The reality of business is that an employee who has suffered a
bereavement in their family is going to be absent for a period of time
and the question is to the extent to which an employer is going to be
prepared to facilitate same and in many cases to pay while the
employee is on Bereavement Leave.
It must be remembered that there is no obligation on an employer to
pay for Bereavement Leave. It is best practice to do so. Therefore
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where Bereavement Leave is being granted it is important that some
limits are placed. Very often these will be arbitrary and this is why it
is necessary to have a Compassionate Leave Policy to take account of
various situations which may not neatly fall into any category.

Setting Leave Periods
There is no hard and fast rule as to what leave periods should be
granted. What is however accepted is that the leave will depend on the
relationship which the employee has with the bereaved. A return may
be on a part time basis for some period.
As we have said there are no fast and hard rules in relation to what
the various categories of leave are and how long each category of leave
will last but some general rules can be expressed as to what those
various categories are.
1. Spouses and Partners
The death of a spouse or partner and in the case of a partner we
mean a long term partner, can have a devastating effect on an
employee. Where the employee and his/her partner had
children, particularly if they are young children, there can be
significant pressures now on the employee to deal with issues
such as childcare. This will be in addition to the devastating
loss of a spouse or partner. Even though some period of time
has to be put into such policy but with provision on a case by
case basis, as may be appropriate on a discretionary basis to
extend same. This will be one of the hardest for an employer to
manage and serious consideration will always have to be given
to a phased return to work or returning to work on a part time
basis for a period of time.
2. Parents, Brothers and Sisters
Again, this will be a devastating event for an employee but from
an employers perspective there is an issue of providing a period
to the employee but then requiring them back to work. Of
course there will be cases where the issue of a phased return
may be appropriate. This is more likely to arise in a situation
where there are elderly parents and a surviving parent may
need additional supports or in cases where an employee may
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have young siblings where equally a surviving parent may need
support.
3. Grandparents, Uncles and Aunts
In such circumstances the reality is that most employers will
provide for a shorter period of leave than would be provided in
the case of a parent, brother or sister dying.
4. In-laws
This category can be broken down into two distinct sections.
The first is where there has been a bereavement which affects a
parent brother or sister of a spouse or partner of an employee.
In that case their spouse or partner will be requiring a
significant amount of support. Again an employer will want to
be seen to be supportive but the employee suffering the
bereavement is not a direct employee of the employer and
therefore to an extent an employer may seek to legitimately
categorise this as more an issue for the employer of the spouse
or partner of their employee rather than one where extended
leave would be granted by the employer to their own employee.
Saying this, a reasonable period of leave would normally be
appropriate for the purposes of creating a good
employer/employee relationship.
The second category relates to brothers-in law, sisters in-law,
aunts in-law, uncles in-law and various other extended family
members. In most businesses such leave will not extend to more
than two days.
5. Catch All Category
This relates to individuals who may be very friendly with the
employee, it could be their best friend; it could be somebody
who was very kind or generous to them during their lifetime or
during a particularly difficult period of time. However, most
employers for the purposes of ensuring that effectively this form,
of Bereavement Leave is not abused by employees will provide
that it can be an unpaid day off for the funeral.
In setting out time limits and periods there are no hard and fast rules.
Some employers will be very generous. Some will be the exact
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opposite. Setting out a bereavement policy is always going to be a
balancing act between the requirements of the business and the
requirements of the employee. Ultimately however, a business has to
function. Employees need to come to work, productivity has to be
maintained and the company or business has to earn to keep in
business.
In communicating a Bereavement Policy it is important to set out that
there is no legal requirement to pay for Bereavement Leave and this is
effectively an ex gratia payment.
In some cases no matter which category the bereaved person falls into
the employee will take the bereavement very badly. In such situations
then an employer needs to consider having Compassionate Leave and
we will deal with this separately, in our next issue.
There are no hard and fast rules – except one. Put in place a policy
and then stick to it. This may seem hard. To an extent it is but having
a policy with set paid time off avoids difficulties. A compassionate
leave policy for unpaid additional time off as we said we will cover in
our next issue.

*Before acting or refraining from acting on anything in this guide,
legal advice should be sought from a solicitor.
**In contentious cases, a solicitor may not charge fees as a
proportion or percentage of any award or settlement.
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