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INTRODUCTION 

Welcome to the August issue of Keeping in Touch.  

As a firm we are seeing quite worrying changes in the type of cases 

which are now coming to Employment Solicitors. This is both from 

talking to colleagues, our own experience and from a review of various 

decisions.  

The areas where we are seeing a significant increase in activity is: 

1. Redundancy claims in the construction industry.  

2. Pregnancy related dismissal. These were always there but 

possibly because of #metoo employees are more inclined to bring 

these claims now.  

3. Burnout and stress claims from Senior Executives.  

4. “No Fault” dismissal of Senior Executives.  

5. Dismissal of Senior Executives in their mid-50’s for no apparent 

reason.  

6. Sexual harassment claims.  

The area of Redundancy claims by those in the construction industry 

we are putting down to the fact that these cases are going to the WRC 

primarily because of the fact that there is now no refund to employers 

for making a redundancy payment. Effectively they are making the 

employees go through the system, of going to the WRC, to get their 

entitlements. As there is no penalty on an employer for doing so by 

which we mean there is no general compensation on top of the 

redundancy, it is being use by employers to delay the payment of 

statutory redundancy. This is a defect in the legislation. It is one thing 

for an employer to have a valid defence and defend such a claim but 

there is a considerable number of these cases where the employer does 

not appear and effectively it appears to be simply a delaying tactic.  

In the area of sexual harassment this is always been there. It is in 

businesses and in the professions. Recent reports have indicated that 

it is at an excessively high level. The claims are now coming primarily 

because of #metoo which has highlighted the issue and that employees 

who are subjected to same, whether male or female, are no longer 

prepared to accept same. We anticipate that there is going to be a 

significant increase in the number of these claims. The level of these 

claims like those relating to pregnancy related dismissal will not 
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normally appear before the Courts or in the WRC. The reason for same 

is that these claims more often than not settle and unfortunately, we 

have very little information, from the WRC, as to how many claims are 

actually submitted and then settled. The experience is that these cases 

more often than not settle at mediation or even before we get to 

mediation. In addition, for more senior individuals, these claims will, 

because of the provisions of the Employment Equality legislation, be 

started in the Circuit Court. Invariably in those circumstances because 

of the additional costs which an employer will have in defending these 

cases there is far greater potential for these cases to be settled at the 

very early stages.   

There is a worrying trend in relation to “No Fault” dismissals and the 

dismissal of individuals in their mid-50’s. This is particularly affecting 

Executives and Senior Managers. While issues relating to sexual 

harassment and pregnancy related dismissal will of course affect 

managers and professionals the issue of “No Fault” dismissals and the 

dismissal of individuals in their mid-50’s is of significant concern. Many 

of those in their mid-50’s will be in a situation where they are financially 

fragile. They would be in high paid jobs. They will often have mortgages. 

They will invariably have children in education. This group is also a 

group along with professionals who are suffering from burnout and 

stress. 

In the July issue of our Newsletter we announced our Reputational Risk 

and Crisis Management Practice. It is an area practice which we have 

seen develop substantially over the last twelve months and decided to 

formally launch this year. This service is not provided for employers. 

We made a decision to provide this only to persons who will be in the 

category of employees so as to ensure there would never be any conflict 

issues in relation to the type of argument we may put forward. There 

will be no situation where we could feel compromised as regards the 

type of argument we would put forward.  

These cases can be complex. They are therefore partner driven in this 

firm. Invariably it is on the basis that there would be two partners 

involved, at all stages, in such cases so as to ensure continuity of 

service and availability at all times. In such cases confidentiality is 

imperative. It is imperative for our clients. Because we take 

confidentiality so seriously, it also is of assistance in a roundabout way 

to employers as their representatives will know that this office will be 
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keeping cases confidential and therefore their clients can have a greater 

degree of certainty that any settlement will be kept confidential. This 

actually encourages settlements.  

Our approach in such cases is invariably that we are prepared to go to 

Court but if the representatives of the employer wish to go to mediation 

that we would offer that at the very start and will encourage our client 

to attend. Secondly if the employer wishes to get matters resolved that 

subject to our client agreeing to go to a settlement meeting that we will 

approach a settlement in an open and fair way to find an agreeable 

compromise which is fair.  

In this Newsletter you may have seen changes. We have changed the 

last couple of months the manner in which we are producing this 

Newsletter. Rather than simply a list of relevant cases we are now 

including articles dealing with general issues and we hope that 

colleagues find these useful. In this issue we highlight the rights of 

women who are pregnant and injuries and illness caused by chemical 

of hazardous substances at work.   
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Out and About in July 2019 
 

On 10 July Richard Grogan of our firm was interviewed on Highland 

Radio in connection with the issue of tips in restaurants and the 
proposal by the Government to introduce a new Bill. In that interview 

Richard Grogan was critical of the Minister who is proposing to provide 
that gratuities added to a Bill, including on a credit card, and cash tips 
would go to staff. However, unlike the National Minimum Wage 

(Protection of Employee Tips) Bill 2017 introduced in the Seaned service 
charges would still go to the restaurant owners and this is an issue 

which Richard Grogan has criticised on two grounds. The first is that 
those going to restaurants will believe that service charges go to staff 
rather than as an addition to their bill being paid to the restaurant and 

secondly that for the purposes of clarity as regards to the prices that 
service charges which restaurants intend to keep for themselves should 
not be allowed to be effectively sold to patrons as if they go to the staff. 

 
Subsequently on 11 July on Prime Time Senator Gavin who introduced 

the National Minimum Wage (Protection of Employee Tips) Bill 2017 and 
had in fact acknowledged the work of Deirdre Falvey of the Irish Times 
and Richard Grogan for highlighting the issue then on Prime Time 

appears to have mistakenly referred to the fact that Richard Grogan of 
this office had been engaged by the Government to comment on the 

National Minimum Wage (Protection of Employee Tips) Bill 2017 which 
was not the position. Saying this we do appreciate the fact that Senator 
Gavin appears to have identified Richard Grogan of this firm as a 

specialist in this area of law. 
 
On 27 July Richard Grogan was quoted in an article by Laura Roddy in 

FORA.ie entitled “No commuting and casting a wider net – why 
businesses are opting for remote working” A copy of the article is on our 

own website in the section News, Media and Publication. Two articles 
by the firm were published in Irish legal News on “Short-Term Illness 
and Discrimination” and “Rights of an employee to return to work after 

Maternity Leave”. Copies of these are also in the Publication Section of 
our website https://grogansolicitors.ie/ under News, Media and 
Publications.  

 
On the 27th of September next Richard Grogan of this firm will be 

speaking at the Limerick Bar Association training day on the issue of 
Termination of Employment covering Redundancy, Unfair Dismissal 
and Constructive Dismissal. Richard is delighted to be invited back by 

the Limerick Bar Association having spoken there last year. 

https://grogansolicitors.ie/
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Senior Executives and Managers Bringing Sexual 
Harassment Claims 

 

Sexual Harassment is an issue which is constantly arising in cases 
where people come to see us. There is a belief that if a claim is brought 

or raised with an employer that because of the way Irish society is that 
this is the end of their career. Solicitors will tell us that the legal 
profession is a very small profession and that if they bring a claim that 

is the end of their career. Female Solicitors told us that if they bring a 
claim relating to pregnancy related discrimination that because the 

legal profession is very small that will be the end of their career. We 
have had bankers who have told us that because the banking industry 
is very small in Ireland that is the end of their career. We have had 

medical professionals tell us that because the medical profession is very 
small in Ireland bringing a claim will be the end of their career. In fact 
there is not one professional from Accountants, to Solicitors, to Doctors, 

to Dentists, to Bankers, to HR Professionals and the whole ambit of 
individuals who are professionals that raise the same issue with us that 

does not say their profession is very small.   
 
The reality on it is that this is totally incorrect. Why you might ask?  

 
The answer is very simple. Bringing a claim that you were sexually 

harassed or you were discriminated against on any of the protected 
grounds but in particular pregnancy related issues and gender issues 
are issues which are far more detrimental to the employer than to you. 

Attracting and retaining professional staff is a huge challenge for every 
profession in Ireland. The number of professional firms and hospitals 
which promote the fact that they are great places to work and spend 

considerable sums of money promoting same know that all of that work 
is completely undermined and a complete waste of money if they are 

found to be an organisation which discriminates or does not act to avoid 
sexual harassment in their workplaces. Every hospital is short of 
Doctors and Nurses. Solicitor firms and Accountancy firms are finding 

it extremely difficult to attract staff. There are significant numbers of 
openings in various professional firms.  
 

The banking industry is always looking for experienced individuals.  
 

There are some very bad employers in Ireland. Equally there are some 
very good employers in Ireland. A good employer will never see taking 
on and employing somebody who stood up and opposed discrimination 
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and/or opposed sexual harassment in another workplace to be treated 
as a negative and will often be treated as a positive.  
 

Employers who have to defend such claims know that their professional 
standing and reputation is far more at risk than that of the person 
bringing the claim against them. It will be the employer entity who 

wants the confidentiality clause and non-disclosure agreements. It will 
be the employers who do not want the case going public. This firm has 

been very open and forthright in relation to the issue of sexual 
harassment and discrimination generally. We regard it as odious and 
an egregious breach of employment rights.  

 
We have been vocal in opposing harassment particularly sexual 

harassment and discrimination since this firm was founded and before 
that. In representing our clients we will do so to the very best of our 
ability. However we are not here to get the headlines. If that happens it 

is more by mistake than design. We are here to get matters resolved, 
settled and to allow you to move on. In some cases our clients will want 
to go for a full hearing. We will support that 100%. In other cases clients 

will be prepared to go for hearing but their preferred option is to get 
matters settled. In some cases this may involve monetary sums. In 

other cases it may simply be that they want the harassment stopped. 
Again in all cases we will support you 100%.  
 

There can be times when people come in to see us will feel embarrassed 
about saying certain things to us. Please do not be. If you would rather 

speak to a female Solicitor you can do so in this firm. If you would rather 
speak to a male Solicitor you can do so in this firm. Normally we try to 
act as a team to bring the various strengths of the individuals in the 

firm together. Absolute confidentiality in dealing with your case is the 
most important thing for us. Some people will like to come and talk to 
us. Some people would rather set it out in writing as they may feel 

embarrassed talking about matters. All we can say is that we have a lot 
of experience in dealing with these types of cases. There is going to be 

nothing that has not been said to us in the past. It does not mean that 
we would not be shocked. We often are. Often this is because something 
which we would have thought should have ceased is continuing. 

However, what you tell us is probably something which we would have 
heard before. It may be a combination of issues which we have heard 

before. It may be, at times, the worst incident that we have heard before. 
In all cases however, we are here to support you. Our job is to do the 
best we can to get the best result for you.  
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It doesn’t cost a lot to come and see us. It is €200 for a first consultation 
inclusive of VAT. We will listen to you. We will listen to your story. We 
will give you our advice. We will be very supportive. We will give you the 

options and we will give you the time to choose the option which best 
suits you. If it is that you do not wish to proceed we fully understand. 
If you wish to proceed with a case then we will give you a clear 

engagement letter setting out what we are to do and what you want us 
to do. We will not take on a case if we do not believe that we can provide 

a service which you want provided.  
 
If any message goes out from this article of ours it is please do not be 

afraid to bring a case. Do not be afraid that bringing a case is going to 
ruin your career. To an extent you have to trust us on this but we are 

saying to you it will not. Ireland may be a small place but for employers 
who want to be seen as a great place to work a sexual harassment claim 
or a discrimination claim is the most serious claim that can ever go 

against them as regards their ability to attract and retain staff where 
that case is won by an employee.  
 

We do have to finish by saying we are not encouraging litigation. We do 
not do so. We have very high standards as to the clients which we take 

on. Where we believe an individual has a good stateable case on the 
facts as set out to us we will always take the case. Where we do not 
believe there is a good stateable case then we will not take the case. You 

can be absolutely assured also that when you come to us there will be 
absolute confidentiality whether or not you take the case or we agree to 

take the case. You come first. As we said we have an approach and 
attitude towards sexual harassment and discrimination generally. We 
find it abhorrent and therefore there is no case which we believe is a 

good case which we will not take regardless as to whom the case is 
against.  

Injury/Illness caused by Chemicals/Hazardous 
Substances at Work 

 

Employees who have been over-exposed to chemicals or any other 
dangerous substances or materials at work can suffer injuries or 
illness.  These injuries usually develop over time and can include 

problems with breathing, rashes on the skin, irritation of eyes and/or 
sore throats.  These are merely some examples.  The injuries are usually 

caused by either one or a combination of the following: -  
 



 

9 
 

(a) Inhalation:  This occurs by breathing the chemical or hazardous 

substance into the body.  

(b) Absorption:  This occurs when the chemical or hazardous 

substance comes into contact with the body, e.g. the skin, eyes, 

mouth. 

(c) Ingestion:  This occurs when the chemical or hazardous 

substance is ingested by the body as a result of poor hand 

hygiene or contaminated food or drink. 

(d) Inoculation:  This occurs when a sharp object punctures the skin 

Injuries or illness suffered by employees as a result of over exposure to 

chemicals or hazardous substances can be prevented.  Section 8 of the 
Safety, Health and Welfare at Work Act 2005 deals with the duties of 
an employer.  These duties include the duty to ensure the safety, health 

and welfare at work of employees, as far as is reasonably practicable.  
Section 8 also includes the duty of an employer to provide a safe place 

of work, safe machinery and plant and safe systems of work.  Section 8 
also includes a duty to provide training for employees and to carry out 
risk assessments and prepare a safety statement.   

 
In addition to the Safety, Health and Welfare at Work Act 2005, S.I. No. 

619/2001 being the Safety, Health and Welfare at Work (Chemical 
Agents) Regulations 2001 places very specific obligations on an 
employer in relation to hazardous chemical agents in the workplace in 

relation to:  
 

(a) Determination and assessment of the risk of hazardous chemical 

agents; 

(b) Prevention and control of exposure to hazardous chemical agents; 

(c) Specific protection and prevention measures; 

(d) Action plans to deal with accidents, incidents and emergencies; 

(e) Information, training and consultation; and  

(f) Health surveillance and health and exposure records; 

A lot of personal injury claims* for exposure to chemicals or hazardous 

substances can be prevented.  Some preventative measures can include 
the following:  
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(1) Employers should ensure that employees take their rest breaks 

in accordance with the Organisation of Working Time Act, 1997.  

This may reduce the exposure to the chemical agent or hazardous 

substances.  It also ensures that employees are well rested and 

less likely to have any accidents with any chemicals or hazardous 

substances in the workplace. 

  

(2) Risk assessments will identify all chemical agents and hazardous 

substances in the workplace and those employees who are 

exposed to same.  Thereafter, a safety statement should be 

prepared and should be based on the hazards identified in these 

risk assessments.  The safety statement must be communicated 

to employees in a language that is likely to be understood by the 

employees.   

 
(3) Good control measures will ensure that the work processes and 

practices are optimised to ensure minimum exposure to chemical 

agents and hazardous substances.  

 

(4) Training all employees to a proper standard will ensure that 

employees are competent in dealing with chemical agents and 

hazardous substances.  

 

(5) Personal protective equipment (PPE) such as face masks, gloves, 

glasses, etc., should be provided and worn where appropriate to 

protect the safety, health and welfare of the employee concerned.  

If an employee has suffered injuries at work due to exposure to chemical 

agents or hazardous substances, it must be reported to a manager 

immediately. If there is a procedure for reporting accidents or injuries 

in the workplace such as recording details in an accident report form, 

this procedure should be followed.  The employee should also seek 

medical attention from a doctor/hospital, as soon as possible.   

If an employee has suffered injuries or illness as a result of being 

negligently exposed to chemical agents or hazardous substances in the 

workplace or because of some unsafe or dangerous work practice, 

he/she may be able to bring a personal injuries case for compensation 

for the injuries/illness as well as any associated losses, such as the cost 
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of medical treatment, medical expenses, loss of wages or loss of 

employment opportunity.   

A solicitor can assist you with obtaining a medical report and 
submitting a case to the Personal Injuries Assessment Board (PIAB), 
keep you informed throughout the court process, if relevant, and advise 

you in relation to any PIAB assessment of the injury and losses or any 
offer of settlement.  A solicitor can also advise you in relation to whether 

there is a company sick pay policy to which you are entitled if you have 
been absent from work due to the injury/illness.  Employees will have 
two years from the date of the accident or the date of knowledge of the 

injury/illness within which to bring a personal injury claim for 
exposure to chemical agents or hazardous substances.   

Pregnancy Related Dismissal – Very Hard for an 
Employer to Win 

 
In case ADJ18062 being a case of a waitress and a restaurant the 

Adjudication Officer in this case quoted the case of O’Brien –v- Thomas 

Kiely trading as Tomas Kiely Catering UD325/2013 where the EAT 

examined the case of a catering assistant let go because of poor 

financial circumstances and selecting her rather than another catering 

assistant. The employee in that case had argued that her dismissal was 

pregnancy related. The EAT in that case concluded that the respondent 

informed the complainant early on in her employment of the threat to 

the financial viability of the company and that the respondent had 

brought forward sufficient evidence to displace the statutory 

presumption set out in the Unfair Dismissal Act 1977 – 2015 by the 

Maternity Protection Act, 1994 and that the termination of her 

employment was due to her pregnancy. Of particular interest to the 

Tribunal was the supply of evidence concerning the difficulties which 

the company had prior to the notification of her pregnancy which were 

significant factors.  

In case ADJ2143 in considering a complaint of unfair dismissal on the 

grounds of pregnancy there was a conflict of evidence. In that case the 

Adjudication Officer had concluded that the employer had knowledge of 

the pregnancy. Also in that case the steep jump from chastising the 

complainant about personal hygiene matters to dismissal without any 

intervening steps and the failure of the manager to attend and rebut 

the assertion that the complainant advised him of her pregnancy and 
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the different grounds given to her dismissal tended on balance to the 

conclusion that the respondent was on notice of the pregnancy. 

In this particular case the Adjudication Officer accepted that there were 

difficulties with the complainant but that on the totality of the evidence 

on the balance of probabilities failed to convince the Adjudication 

Officer that the dismissal was unconnected with her pregnancy and on 

that basis accepted that the dismissal occurred mainly because of her 

pregnancy.  

Between July 2018 and January 2019, the period of her loss the 

complainant applied for three positions and as such her efforts to 

mitigate her loss were seriously inadequate according to the 

Adjudication Officer.  

This is one of the reasons why we constantly are of the view that we 

cannot understand why an employee will bring a claim for Unfair 

Dismissal rather than an Equality claim. A woman who is pregnant, 

and who is dismissed, depending on when she is dismissed may 

unfortunately find it difficult to find a job in the intervening period 

between the date of the dismissal and the time of the birth. Under the 

Unfair Dismissal legislation there is an obligation to minimise loss. 

There is no obligation to apply for any jobs under the Employment 

Equality Legislation and the mere fact of dismissal allows an 

Adjudication Officer to award compensation. In fact, in an Equality case 

asking questions of the employee as to whether the employee has 

sought work or obtained new work would, in our opinion, be totally 

outside the remit of the Adjudication Officer to ask those questions or 

allow those questions to be asked.  

In this case minor compensation was awarded and it is primarily 

because of the fact, we would contend, that the employee had not 

applied for jobs as is required under the Unfair Dismissal Legislation.  

This is a case where the employee was representing herself. 

Unfortunately, not knowing the law is not a defence in these cases as 

to where the claim should have been brought.  

Where a pregnant employee is dismissed advice should always be 

obtained from an employment solicitor. There are many good 

employment solicitors in this country and if you are reading this and 

you are pregnant and you have been dismissed and you are considering 

bringing a claim we would ask that you would see an employment law 
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solicitor or at least consider bringing an Equality claim rather than an 

unfair dismissal claim. 

There are many well-meaning entities and groups in this country who 

seem to immediately go towards Unfair Dismissal in these cases and it 

would be our view that a claim under the Employment Equality Act is 

a much better approach.  

Dismissal of Pregnant Employees 
 

The Equality legislation in Ireland very clearly sets out that the 
dismissal of a worker, who is pregnant is contrary to the law.  
 

The burden of proof in these cases is set out in Section 85 of the 
Employment Equality Acts 1998-2015. The Act now provides for the 

allocation of the probative burden between the complainant and the 
Respondent in cases coming within its ambit. The Section provides, in 
effect, that the Complainant bears the initial burden of proof of facts 

from which discrimination may be inferred. If those facts are 
established, and if they are regarded by the Court as of sufficient 
significance to raise an inference of discrimination, the onus passes to 

the respondent to show that the principle of equal treatment has not 
been infringed in relation to the complainant.  

 
In cases involving pregnancy related dismissal generally speaking the 
evidence from an employee will simply be that they were pregnant and 

they were dismissed.  
 

The Labour Court in the case Teresa Cross (Shanahan) Croc’s Hair & 
Beauty and Helen Ahern case EDA195 reviewed the law on this matter 
in some depth. The Court set out that the protection of women during 

pregnancy has been made clear by the European Court of Justice that 
since pregnancy is a uniquely female condition less favourable 
treatment on grounds of pregnancy constitutes direct discrimination on 

the grounds of gender and referred to the decisions in case C-177/88 
Dekker -v- Stichting Vormingscentrum voor Jong Volwassenen 1990 

ECR1-3941. Equality on the grounds of gender is now expressly 
guaranteed by Article 23 of the Charter of Fundamental Rights of the 
European Union. The Charter is now incorporated in the Treaty on the 

Functioning of the European Union as a result of the Lisbon Treaty and 
has the same legal standing in all proceedings in current Treaties. It 
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must therefore be properly regarded as part of the primary legislation 
of the European Union.  
 

The principle of discrimination on grounds of pregnancy constitute 
direct discrimination on the grounds of sex is now codified in Directive 
2006/54/EC on the principles of equal treatment of men and women 

(Recast Directive). The Directive provides at Article 2.2. (C) that any less 
favourable treatment of women relating to pregnancy or maternity leave 

within the meaning of Directive 92/85/EEC constitutes unlawful 
discrimination for the purposes of that Directive. The Labour Court 
pointed out in case C-406/06 Paquay -v- Societe Darchitetes 

Hoes+Minne that in accordance with its case law the prohibition on less 
favourable treatment on grounds of pregnancy comes within an ambit 

of both the Equal Treatment Directive and the Pregnancy Directive.  
 
The CJU at Paragraph 45-47 in the Paquay judgment stated: 

 
“However, the objective is to arrive at real equality of opportunity and 
cannot therefore be attained in the absence of measures appropriate to 

restore such equality when it has not been observed. Those measures 
must guarantee real and effective judicial protection and have a real 

deterrent effect on the employer. 
  
Such requirements necessarily require that the particular 

circumstances of each breach of the principles of equal treatment 
should be taken into account. Where financial compensation is the 

measure adopted in order to achieve the objective previously identified, 
it must be adequate, in that it must enable the loss and damage actually 
sustained as a result of discriminate dismissal to be made good in full 

in accordance with the applicable National Rules.  
 
It is necessary to recall that, in accordance to Article 12 Directive 

1992/85 Members States are also bound to take the necessary 
measures to enable all workers considers themselves wrong by failure 

to comply with the obligation arising from that Directive, including 
those arising from its Article 10, to pursue their claims by judicial 
process.   

 
While recognising that Member States are not bound under Article 6 of 

Directive 76/2007 or Article 12 of Directive 92/85 to adopt specific 
measures, now nevertheless the fact remains, as is clear from 
paragraph 45, that the measure chosen must be such as to ensure 

effective and efficient legal protection, must have a genuinely dissuasive 
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effect with regard to the employer and must be commensurate with the 
injuries suffered.”  
 

It is quite clear that this concept would comply with the Von Colson 
and Kamann principle set out in case C14/83.  
 

It is settled law that Directives now have direct effect in Ireland following 
case C378/17. In addition case C684/16 confirms this fact. 

 
It is therefore useful to look at how the Irish legislation and the relevant 
Directive interact.  

 
In case Trailercare Holdings Limited and Deborah Healy EDA128 the 

Labour Court in that case stated: “Is abundantly clear from these 
authorities, and from the legislative provisions of the European Union, 
that women are to be afforded special protection from adverse 

treatment, and in particular from dismissal on account of their 
condition, from the commencement of their pregnancy until the end of 
their maternity leave. The entitlement of that protection is to be 

regarded as a fundamental and inviolable right within the legal order of 
the Union which the Courts and Tribunals of the Union must vindicate 

within the limits of their jurisdiction. It seems equally clear that where 
a pregnant woman is dismissed during this period of special protection 
the employer bears the burden of proving, on cogent and credible 

evidence, that the dismissal was no sense whatsoever related to her 
pregnancy. “ 

 
 
The Proof in such Cases  

 
While the Labour Court has set out that the probative burden initially 
is on the Complainant, once that is shown the onus passes to the 

Respondent. The Labour Court pointed out in that case that once the 
burden shifts the respondent must show complete dissonance between 

the discriminatory grounds relayed upon and the impugned conduct or 
a mission. The Court quoted the case Wong -v- Igen Limited 2005 IRLR 
258 being the decision of the Court of Appeal where Peter Gibson LJ 

pointed out that where the Respondent fails to show that the 
discriminatory ground was anything other than a trivial influence in the 

impugned decision the complaint will be made out. The Court also 
quoted the case of EDA0821 McCarthy -v- Cork City Council that at the 
initial stages the Complainant is merely seeking to establish a Prima 

Facie case. Hence it is not necessary to establish that the conclusion of 
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the discrimination is the only or indeed the most likely, explanation that 
can be drawn from the facts proved. It is sufficient that the presumption 
is within the range of inferences which can reasonably be drawn from 

those facts.  
 
The Court pointed out for the reason set out in the determination that 

the special protection afforded to a pregnant woman against dismissal 
in European law requires that where a pregnant woman is dismissed 

the employer must bear the burden of proving that the dismissal was 
grounded on exceptional circumstances unrelated to pregnancy or 
maternity. Hence, in every case where pregnancy related dismissal is 

an issue, the factual combination of the dismissal and the woman’s 
pregnancy must, in and of itself, place the onus of proving the absence 

of discrimination firmly on the Respondent.  
 
However, there has, to an extent being a sysmic shift because of the 

fact that the Directive now has direct effect.  
 
Article 2 (A) of Directive 92/85 sets out that the pregnant worker is: 

 
 “A pregnant worker who informs her employer of her condition, in 

accordance with National Legislation and/or National Practice.”  
 
Article 10 provides: 

“In order to guarantee workers (who are pregnant, who have recently 
given birth or who are breast feeding), within the meaning of Article 2, 

the exercise of their health and safety protection rights as recognized 
under this Article, shall be provided that Member States shall take the 
necessary measures to prohibit dismissal of workers, within the 

meaning of Article 2, during the period from the beginning of their 
pregnancy to the end of the maternity leave refer to an Article 8 (1), save 
an exceptional cases not connected with her condition which are 

permitted under national legislation and/or practice, and where 
applicable, provided that the competent authority has given its consent; 

if a worker, within the meaning of Article 2 is dismissed during the 
period referred to in point 1, the employer must cite duly substantiated 
grounds for her dismissal in writing.” 

 
The Directive has significant protections. 

 
For the purposes of Article 2 a pregnant worker must inform her 
employer of her condition. However, this is in accordance with national 

legislation and/or national practice. Any national legislation can have 
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more beneficial provisions which is the position in relation to Directive 
92/85. The legislation in Ireland does not provide legislation requiring 
an employee to inform her employer and there is no national practice 

which we are aware of. The only legislation is the Maternity Protection 
Act in Section 9 which provides that an employee must advise the 
employer as soon as is reasonably practicable or not later than 4 weeks 

before the employee intends to take the maternity leave. However, that 
legislation has not been incorporated into our Equality legislation. On 

that basis it appears that even if a worker has not advised her employer 
that they are pregnant, they still come within the definition of a worker 
within the meaning of the Directive. If they have informed their 

employer then of course they come within the meaning or Article 2.  
 

It is then necessary to look at Article 10. Article 10 effectively provides 
a total prohibition on dismissing a pregnant employee except where 
there are duly substantiated grounds but that is subject to the 

condition that: 
 
“The competent authority has given its consent.” There is no competent 

authority nominated under Irish law.  
 

This issue is effectively even if there are substantial grounds for the 
dismissal and they are giving in writing because there is no competent 
authority to give the consent any dismissal of an employee in those 

circumstances will still be a discriminatory dismissal.  
 

The case law of the European Union being the CJEU is quite clear in 
that the Directive has direct effect. The Directive allows for more 
beneficial provisions to be provided. As we do not have national 

legislation or national practice relating to notifying employers it would 
therefore appear that whether or not an employee notifies her employer, 
she is a worker within a meaning of the legislation. In addition because 

of the provisions of Article 10 no dismissal of a pregnant worker can 
occur in Ireland without the competent authority giving their consent. 

There is no competent authority therefore effectively it now appears that 
no pregnant woman from the start of her maternity leave to the end of 
her maternity leave can under any circumstances be dismissed.  

 
It would always be assumed that the Irish Government, in enacting the 

Directive, would have done so in accordance with the Directive. To 
extent until November of 2018 effectively we had a situation where 
Directives only had direct effect against State bodies of the Government 

itself. Now it applies again in respect of all employers and effectively 
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always has. The failure to properly transpose the Directive as regards 
the competent authority giving their consent which is an important 
protection for employees may have the effect, that no pregnant worker 

can be dismissed even if there are substantial grounds. For pregnant 
women the reality on matters is that the existing legislation in Ireland 
gives significant protections to the woman. In a pregnancy related 

dismissal case all the employee have to show was that the employee 
was pregnant. In addition, the employee seems to now have the 

additional benefit because there is no competent authority that under 
no circumstances whatsoever can the employee be dismissed. As the 
current law stands an Adjudication Officer or the Labour Court on 

appeal must if necessary, set aside Irish legislation to be in conformity 
with the Directive unless the Irish legislation is more beneficial. When 

it comes to the Directive the employee effectively can cherry pick which 
articles, they wish to rely upon if a particular article is more beneficial 
and not to rely on a particular article if Irish law and jurisprudence is 

more beneficial not in respect of the entire case but in respect of each 
aspect of the case.  
 

The legislation in Ireland is clearly defective. The Oireachtas in their 
wisdom have failed to put in place the competent authority and if there 

is a necessity, as a matter of urgency then a competent authority would 
be put in place who can give consent. However, that competent 
authority is going to have to look at the particular facts of each 

particular case before they give their consent but that consent will not 
be bidding on the WRC or the Labour Court as they will not be making 

the determination under the Equality legislation but simply providing 
the consent. However, it cannot be a rubber stamp situation. There will 
be a necessity to review the issue initially to see if there is good grounds.  

 
It will be interesting to see how this aspect of the law develops. What is 
however clear is that many women for good reason will not advise their 

employers they are pregnant until later in their pregnancy and those 
employees are still protected.  

Rights of an Employee to Return to Work after 
Maternity Leave 

 

The case EDA1919 being G4S Secure Solutions (Ireland) Limited and 
Kelly is a decision of the Labour Court of 12th June 2019. 
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In this case the employee went on Maternity Leave. At the end of 
Maternity leave she was not back on the same site that she had 
previously been on. The employer contended it was the client who had 

the right to decide who they would accept on site and that the treatment 
of the complainant was nothing to do with her pregnancy or maternity 
leave.  

 
The Court referred to Section 6 of the Employment Equality Acts 1988-

2015 and further Sections 26 and 27 of the Maternity Protection Act 
1994 which they set out in full.  
 

The Court in their decision held that they could not accept that a clause 
in a contract which allowed a third party dictate who could or could not 

be assigned to the site was superior to any statutory right. In respect of 
the alternative argument under Section 27 of the Maternity Protection 
Act which provides for when it is “not reasonably practicable” for an 

employee to return to her original assignment the Court pointed out 
that the requirement of that particular Section is that the work must 
be suitable and appropriate for the employee, the Terms and Conditions 

relating to the place where the work is to be done and the capacity in 
which the employee is to be employed are not less favourable than the 

previous contract. In this case the Court pointed out that the employee 
prior to her Maternity leave was based in a location approximately 30 
minutes from her place of residence and was on a permanent basis. The 

alternate work was under a new contract, was a three months 
subsequently increased to a 6 month fixed term contract in a location 

that required a four hour round trip to commute. The Court pointed out 
that the Court could not accept that the terms of the contract offered 
were not less favourable. This case also held that requesting a P45 was 

not an act of resignation.  
 
In this case an award of €51,168 being the maximum which the Court 

could award was awarded.  
 

They have set out in a very clear and precise way what has to be done. 
The defence that some other party can determine who is or who is not 
going to be on a site had effectively been set aside when it comes to 

employment rights. It is not an excuse for not allowing an employee to 
return to work.  

 
For employers also this is an important decision. It is important for 
employers to ensure that if an employee cannot return to the same job 

that it is important that an appropriate and similar type of contract and 
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role is provided and that the employer is in a position to justify in a 
clear and precise way why the employer says it is not reasonably 
practicable for the employee to return. The sad reality of matters is that 

when a woman goes on Maternity leave they will have to be replaced on 
a temporary basis and during that period some employers will find that 
the replacement is a “better worker”. There will therefore be a desire to 

retain that worker. That cannot be done if it impacts on an employee’s 
rights to return to work under the Maternity Protection Act. A claim 

under the Maternity Protection Act is limited to 26 weeks wages. 
However, this case was taken under the Employment Equality Acts 
where compensation of up to two years compensation can be awarded. 

The Labour Court in this case has very clearly set out their attitude to 
employers who do not allow employees to return to their original work. 

It is one employers need to carefully take into account. For employees 
the Labour Court has confirmed the substantial protection which such 
employees have.   

 
Published in Irish Legal News 26 July 2019.  
 

Equality Claims 
 
The case of Abdi and Microsoft Ireland being case ADJ19817 is a useful 

statement of the law by the AO.  

The AO in this case quoted Section 85 of the Act.  

The AO pointed out that it is well established by the Equality Tribunal 

and the Labour Court that a complainant must present at first instance 

facts from which it can be inferred that he or she was treated less 

favourably than another person. The case of Southern Health Board –

v- Mitchell DEE011 [2001] ELR201 is one where the Court stated 

“The first requirement is that the complainant must establish facts from 

which it can be presumed that the principle of equal treatment has not 

been applied to them. This indicates that the complainant must prove, 

on the balance of probabilities, the primary facts on which they rely in 

seeking to raise the presumption of unlawful discrimination. It is only 

if those primary facts are established at the satisfaction of the court, 

and they are regarded by the court as being of sufficient significance to 

raise a presumption of discrimination, that the onus shifts to the 

respondent to prove that there has been no infringement of the principle 

of equal treatment” 
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In the case of Arturs Valpeters –v- Melbury Developments Limited 

[2010] 21 E.L.R. 64 the Labour Court stated in respect of the provisions 

of Section 85 that  

“This requires that the complainant must first establish facts from which 

discrimination may be inferred.  What those facts are will vary from case 

to case and there is no closed category of facts which can be relied upon. 

All that is required is that they must be of sufficient significance to raise 

a presumption of discrimination. However, they must be established as 

facts and credible evidence. Mere speculation or assertions, unsupported 

by evidence cannot be elevated to a factual basis upon which an 

inference of discrimination can be drawn. Section 85 A places the burden 

of establishing the primary facts fairly and squarely on the complainant 

and the language of this provision admits no exceptions to that evidential 

rule.” 

In Margaretts –v- Graham Anthony & Company Limited EDA038 the 

evidential burden which must be discharged by the complainant before 

a prima facie case of discrimination can be said to have been 

established was further set out by the Labour Court. The Labour Court 

in that case stated 

“The mere fact that the complainant falls within one of the discriminatory 

grounds laid down under the act is not sufficient in itself to establish a 

claim of discrimination. The claimant must adduce other facts from which 

it may be inferred on the balance of probabilities that an act of 

discrimination has occurred” 

This is a useful restatement of the law by an Adjudication Officer.  

It is not necessary for an employee to prove discrimination. All that is 

necessary for an employee is to prove facts from which discrimination 

might reasonably be inferred. Once that is done then the burden of 

proof passes to the employer.  

Let us give an example. It is not sufficient in a case for an employee to 

say I am paid less than another person I am of one nationality they are 

of another nationality or I am of one of the nine protected grounds and 

they are of a different protected ground or of no protected ground. That 

in itself is not sufficient. For an equal pay claim the employee would 

have to show in addition that they do work similar to that individual or 

of a similar value.  
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There may be other cases which will be very clear. An employee may 

contend that they and another worker who is of a different category 

work both indoors and outdoors but when it rains the other worker is 

allowed work indoors and they have to work outdoors. That will be 

enough to shift the burden of proof to the employer. The defence from 

the employer may well be that the other worker has an illness which 

precludes them working in the rain or have some other defence but it 

is not necessary in those cases for the employee initially to show that 

what happened was done solely because they were of a different ground 

or that the discrimination occurred because of that. All that is 

necessary is for the employee to show facts for which discrimination 

may be interred.  

The difficulty which we as solicitors regularly see is that individuals 

come in saying that they have been discriminated against. They may 

very well believe that they have been treated badly. They may have been 

treated badly but in bringing a discrimination case the employee must 

be able to show the primary facts and be able to prove facts from which 

discrimination can be inferred. If an employee cannot do that then the 

employer does not need to go into evidence.  

Of course there will be certain claims which the evidence of the 

employee in itself will not only set out facts for which discrimination 

can be inferred but will actually identify what that discrimination was.  

For example an employee comes in and states that they announced that 

they were pregnant and were dismissed shortly afterwards will 

effectively be, if that evidence is accepted, be proving both facts unless 

the employer can show that the dismissal has nothing to do with the 

pregnancy. In other cases it may be that an employee will claim that 

they were subject to sexual harassment that is proving both the facts 

and the discrimination itself. 

There are defences which an employer has particularly in the case of 

discrimination claims which are notified to them. Where an employer 

puts in place appropriate investigation immediately and takes 

appropriate action an employer may be able to avoid liability under the 

legislation. However that is a matter for a different article. 
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Disability Discrimination – Short Term Illness 
 
The issue of disability discrimination arose in a case of Houses of the 
Oireachtas and Thomas Hickey EDA1918 where the Labour Court 

addressed this issue. The Labour Court quoted Section 2 of the 
Employment Equality Act which sets out that a disability means; 
 

(a) The total or partial absence of a person’s bodily or mental 

functions, including the absence of any part of a person’s body 

(b) The presence in the body of organisms causing, or likely to 

cause chronic death or illness  

(c) The malfunction, malformation or disfigurement of part of a 

person’s body  

(d) A condition or malfunction which results in a person learning 

differently from a person without the condition or malfunction, 

(e) A condition, illness or disease which affects a person’s thought 

processes, perception of reality, emotions or judgement, or 

which results in disturbed behaviour and shall be taken to 

include a disability which exists at presents, or which 

previously existed but no longer exists or which may exist in 

the future or which is imputed to a person.  

 

The Court quoted the case of Chacon Navas –v- Eurest Case C-13-05 
and Jette Ring –v- Dansk Case C-355-11. The Court quoted the second 
case where the CJEU observed at paragraphs 38-42 and at paragraph 

38 that the concept of “disability” must be understood as referring to a 
limitation which results in particular from physical, mental of 

psychological impairments which in interaction with various barriers 
may hinder the full and effective participation of a person concerned in 
professional life on an equal basis with other workers.  

 
In paragraph 39 in addition, it follows from the second paragraph of 

Article 1 of the UN convention on the physical, mental or psychological 
impairments, that it must be long term.  
 

In Paragraph 41 it must therefore be concluded that if a curable or 
incurable illness entails a limitation which results in particular from 
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physical, mental or psychological impairments which interaction with 
various barriers may hinder the full and effective participation of a 
person concerning professional life on an equal basis with other 

workers, and the limitation is a long term one, such an illness can be 
converted by the concept of “disability” within the meaning of Directive 
2000-78.  

 
 In Paragraph 42 on the other hand an illness not entailing such a 

limitation is not covered by the concept of “discrimination” within the 
meaning of Directive 2007-78. Illness as such cannot be regarded as a 
ground in addition to those in relation to which Directive 2000-78 

prohibits discrimination”.  
 

The Court pointed out that they are bound by the decision of the 
European Court of Justice and held that a relatively short illness such 
as that experienced by the complainant in this case which was a “chest 

infection” does not amount to a disability.  
 
The Labour Court pointed out that no medical report was opened to the 

Court to establish clearly the extent and duration of the illness or that 
the illness was a chronic illness within the meaning of the definition of 

“disability” for the purposes of the Act.  
 
The Labour Court in this case has very clearly set out the law on this 

and it is a useful restatement of the law for colleagues.  
 

Published in Irish legal News 18 July 2019. 

Pension Rights and Employment Equality Legislation 
 
In ADJ-10930 the AO in this case has held that complaints regarding 

pension rights are expressly excluded from being referred under the 

Employment Equality Acts and therefore there was no entitlement to 

make a claim. 

Section 2 of the Legislation defines pension rights as meaning pension 

or any other benefit flowing from an Occupational Pension Scheme. In 

relation to Section 8 (6) (a) it refers to the same terms of employment 

(other Than Enumeration Pension Rights) in determining under sub 

Section 6 if a person has been discriminated against.   
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Suspension of an Employee Pending a Disciplinary 
Hearing 

 
This issue arose in case ADJ14570. The AO in this case said that the 

complainant claimed he was ambushed on the morning when he was 

asked to attend the meeting with the Managing Director and challenged 

about taking a box of welding rods. It was argued that he was not given 

the opportunity to be accompanied at this meeting and he was not given 

notice in advance.  The AO pointed out that while there were flaws in 

the failure to give notice to allow him the option to be accompanied at 

that meeting the remaining components of the process were in 

accordance with the requirements of procedural fairness. The AO in this 

case held that the employee was not unfairly dismissed.  

In relation to the dismissal the decision itself we do not have a great 

difficulty with same. The rationale as set out by the AO seems fair and 

concise and in accordance with the law having quoted the law at some 

length, particularly as regards the decision to dismiss.  

In relation to the issue of an employee being placed on suspension 

however we would have a difficulty with. Employers met with a situation 

where there is an issue of dishonesty are entitled to suspend an 

employee.  Provided that suspension is not a predetermination on 

matters then it would appear to us that the requirement to be given an 

opportunity to be accompanied and given notice in advance is not going 

to be reasonable in the case of a situation involving theft where it comes 

to the attention of an employer. The same would apply if there was an 

assault in the workplace or some other serious issue.  If it was a less 

serious matter but one that could still result in dismissal it may be 

appropriate that an individual would be given some advanced notice. 

However, suspension can only take place in serious cases. The fact that 

an employee might be late for work on a number of occasions or have 

breached a company procedure for example say repeated smoking in a 

company vehicle where they had already been given warning and maybe 

a final written warning it would be hard to see that that would require 

the employer being suspended. Suspension only applies where an 

employer believes that it is important to have the employee off the 

premises. This can be for the purposes of either protecting the 
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employers business. It could be for the purposes of protecting other 

employees or it can be for the purposes of ensuring that there can be a 

fair investigation of matters. A suspension on pay is not a disciplinary 

function. There may very well be situations where an employer finds 

that there is money missing from a premises. There may be only three 

employees who would have access to those monies. It could be a 

substantial sum of money. In those circumstances it might be 

reasonable for the employer to actually suspend all three individuals 

while an investigation takes place. It is not going to be a determination 

of matters. It may ultimately transpire that the employer finds that one 

employee was responsible. The idea however that prior to putting a 

person on suspension that the employer must give advanced notice and 

give the person a right to representation we would believe would go 

further than is required and would not make a process unfair. 

Unfair Dismissal and Fair Procedures 
 
In ADJ-14570 the AO in this case helpfully set out the Law at some 

length. 

The AO quoted a significant number of cases on the proportionality of 

dismissal. These cases were Netweave Limited trading as Bombay 

Pantry and Rajvesh Yadav UDD-1623. In that case the Labour Court 

found that the sanction of dismissal would have been wholly 

disproportionate even had the allegations raised against the 

Complainant been upheld in a fair and objective disciplinary process. 

Olukova –v- Veolia Transport Dublin Light Rail Limited UD 2196/2011 

is a case where the Labour Court found that the conclusion of gross 

misconduct where the Complainant spat at a customer in response to 

a racial slur could not be upheld. 

In the case of Samuel J Frizelle –v- New Ross Credit Union Limited 1997 

IEHC 137 is a case in the High Court where Mr. Justice Flood stated 

that one of the premises for dismissal must be;- 

“…. the actual decision as to whether a dismissal should follow 

misconduct should be a decision proportionate to the gravity of the 

complaint and the effect of dismissal on the employee.” 
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In the case of John Palmer –v- Lakemarsh Holdings Limited and 

Connaught Hospitality Limited UD 836/2014 was a case where Mr. 

Palmer was dismissed for assisting a contractor to put items which had 

been cleared out into a contractors’ van and the dismissal was found to 

be unfair. 

The AO also quoted the case of O’Neil –v- Beaumont Hospital Board 

1990 IRLM 149 which is a Supreme Court decision where Mr. Justice 

Finlay referred to the test of objectivity in which the plaintiff, “who is a 

reasonable man might reasonably fear that prejudgement expressed… 

will prevent a completely fair and independent hearing of the issues 

which arise” 

The AO pointed out that in the case of Looney and Co Limited –v- Looney 

UD 84/1984 that it was not for the AO to establish the guilt or 

innocence of the complainant. The job of the AO is to determine if it was 

reasonable for the Respondent to conclude that the Complainant 

intended to steal a box of welding rods and in reaching this conclusion 

was the decision to dismiss in proportion to the seriousness of the 

conduct. 

The AO referred to Redmond on Dismissal Law by Doctor Desmond 

Ryan being the 2017 edition at paragraph 16.12 where the 

consideration of what an employer should do in response to finding 

dishonesty include the following 

 Whether the employee’s behaviour was deliberate; 

 Whether they attempted to cover up their behaviour; 

 If they changed their story during investigation; 

 Whether the employer’s policy and procedures informed the 

employee the wrong in question was a disciplinary matter; and 

 Whether the employee was unable to explain his or her behaviour 

or did not immediately admit the allegation of dishonesty. 

 

The AO in this case has helpfully set out the law in set some depth. 

One issue then arose in relation to the disciplinary process itself where 

the employee complained that the employee was called to a disciplinary 

meeting and was suspended and had not been given advance notice of 

same. The AO in this case held that all the other components of the 

disciplinary process were fair and that no advantage would have 
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occurred for the Complainant if the original meeting had been 

conducted differently. 

The AO helpfully set out that it was apparent that the decision to 

suspend was taken to facilitate an investigation and did not accept the 

argument that the suspension was a penalty and that the decision to 

dismiss him was predetermined. 

This is a very well balanced decision in relation to the law relating to 

Unfair Dismissal and Fair Procedures.   

Unfair Dismissal Procedures 
 
In case UDD-1933 being a case of Sloneczko Limited trading as Bredski 

Brothers and Copacz the Labour Court in this case helpfully set out the 

law on this issue. The Court quoted the decision of Mr. Justice Walsh 

giving the majority decision in Glover -v- BLN Limited 1973 IR 388 

where he said 

“This Court In re Haughey [1971] IR 217 held that Article 40.3 of the 

Constitution was a guarantee of fair procedures. It is not, in my opinion, 

necessary to discuss the full effect of this Article in the realm of Private 

Law or indeed Public Law. It is sufficient to say that Public Policy and the 

dictates of Constitutional Justice require statues, regulations or 

agreements setting up machinery for taking decisions which may affect 

rights or impose liabilities should be construed as providing for fair 

procedures. It is unnecessary to decide to what extent the contrary can 

be provided for by agreement between the parties.” 

The Court pointed out that it is clear from the case law from the 

Superior Courts that the protection to be afforded to a person whose 

conduct is being investigated will vary according to the circumstances. 

However the Court set out that there are certain fundamental 

requirements of fair procedures that cannot be dispensed with 

regardless of the particular circumstances. The Court pointed out that 

they include;- 

1. The requirement to make the employee who is the subject of the 

investigation aware of all the allegations against him or her at the 

outset of the process; 
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2. The requirement that an employer who has published a 

disciplinary procedure to its employees follows those procedures 

scrupulously when conducting a disciplinary process;  

3. In the event that an allegation against the employee is upheld any 

disciplinary sanction imposed is proportionate to the complaint 

that has been substantiated; and 

4. It is self-evident for the requirement that the person who is 

subject to a disciplinary investigation should be made fully aware 

of the complaints against him or her is to ensure that he/she has 

a meaningful opportunity both to prepare or to present his or her 

defence to the complaint, in Presdan –v- Standard Piping 1999 

ELR 233. It is very helpful that the Court has set out matters with 

such clarity and has again restated the law on this point. 

Constructive Dismissal – Burden of Proof 
 
In case ADJ-12958 the AO in this case helpfully set out the law in this 

matter. 

The AO gave an example in regards to the Burden of Proof of the 

Employment Appeal Tribunal here who held in case UD1146/2001 that 

“In such cases [Constructive Dismissal] a high level of proof is needed to 

justify the Complainant’s involuntary resignation from their employment 

i.e. he must persuade the Tribunal that his resignation was not 

voluntary.” 

This was further confirmed in the case of Allen –v- Independent 

Newspaper (Ireland) Limited 2002 ELR 84 where it was stated;- 

“The (onus) is on the Claimant to prove his case” and that “the test for 

the Claimant is whether it was reasonable for him to terminate his 

contract.” The AO also pointed out that it is well established that a 

Complainant is requires to initiate and exhaust the company’s internal 

grievance procedure in an effort to resolve the grievance prior to 

resignation and submitting a claim for Constructive Dismissal the AO 

pointed out that this concept is clearly set out in the case of Reid –v- 

Oracle EMA Limited UD 1350/2014 where the EAT stated;- 

“It is incumbent on any employee to utilize and exhaust all internal 

remedies made available to him or her unless he can show that the said 

remedies are unfair.” 
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The AO pointed out as regards to behaviour of the employer in such 

cases the EAT had held in Donnegan –v- County Limerick VEC UD-

828/2011 where it had held;- 

“In particular, the Claimant must show that the Respondent acted in such 

a way that no ordinary person, could or would continue in the workplace” 

The AO also quoted the case of McCormack –v- Dunnes Stores 

UD1421/2008 where it is stated;- 

“The notion places a high Burden of Proof on an employee to demonstrate 

that he or she acted reasonably and had exhausted all internal 

procedures formal or otherwise in an attempt to resolve her grievance 

with his or her employer. The employee would need to demonstrate that 

the employer’s conduct was so unreasonable as to make the continuation 

of employment with the particular employer intolerable.” 

Many employees who bring Constructive Dismissal cases are losing 

their cases. The reason is that they do not understand the very high 

burden which is on an employee to prove that firstly that they utilised 

the internal grievance procedure and secondly that they prove that they 

had effectively no alternative but to resign. 

Written Statement of Terms and Conditions of 
Employment 

 

The Employment (Miscellaneous Provisions) Act 2018 which came into 
effect on 4th March 2019 has been the subject of a lot of discussion.  
 

The Act requires employers to provide employees with a written 
statement of basic Terms and Conditions within 5 days of starting 

employment.  
 
The basic requirements to be provided within 5 days.  

 
1. Full name of the employer and employee.  

2. The address of the employer and the principal place of business 

or registered office.  

3. Where the contract is temporary, the duration of the contract, or 

if it is a fixed term, the date on which the contract expires.  
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4. The rate or method of calculation of the employee’s remuneration 

and pay reference period.  

5. The number of hours per day and per week that the employer 

reasonably expects the employee to work.  

Within a month of commencing employment the other conditions set 

out in the Terms of Employment (Information) Act 1973 need to be set 
out.  
 

The time limits are quite strict. There are issues however which are 
arising. Many employers will, as part of their standard contractual 

documentation cover all these requirements. Employers will also have 
policies and procedures which will go far beyond these for example non-
compete or restrictive covenant provisions.  

 
Sometimes the desire to get an employee in place results in important 
contractual documents not being put in place prior to an employee 

commencing work. There are two effects. The first is that the statutory 
time limits may be lost. This means an employee can bring a claim for 

not receiving same. As this can often be a continuing breach if all issues 
are not fully set out the employment claim can be brought any time 
within six months of the employee leaving work. The other issue is 

getting employees to sign up to restrictive clauses or covenants which 
the employer may want. 
 

It is our advice that in all cases no employee will commence employment 
until they have signed up the employer’s contract of employment and 

have signed to confirm they have received the staff handbook and 
policies. This avoids problems into the future where an employee starts 
working for a company and then advises the employer that there is 

some clause in their contract which they don’t like. The employee at 
this stage may have been introduced into the company. They may have 

been introduced to clients or customers and their appointment may 
have been announced sometimes even in a public way. Therefore to 
avoid problems, it is always advisable that contractual documentation 

is put in place prior to the employee starting. If an employee has a 
difficulty with signing the particular contract because of a particular 
clause then that is a matter which can be negotiated prior to the 

employee starting.  If it is a core term which the employer needs then it 
will be an issue that the employee either accepts same, signs and starts 

work or rejects same in which case the offer is withdrawn.  
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The reason we are raising this issue is that we see many cases where 
issues relating to contracts can subsequently arise. It is always 
advisable that contractual documentation is in place before the 

employee starts work. This avoids 90% of subsequent problems. 

Transfer of Undertaking Regulations 2003 
 
In the case of The Minister for Employment Affairs and Social Protection 

Appellant and the Labour Court Mary Dunne Respondents being a 

Judgment of Mr. Justice McGrath delivered on the 4th of July 2019 the 

Court set out the general principles on Transfers of Undertaking having 

been referred to a number of decisions of the CJEU. The Court set out 

that the main principles are as follows;- 

1. The aim of the Directive, and thus the Regulations is to ensure 

continuity of employment relationships with an economic entity 

and referred to case C13/95. The Court pointed out that the 

Directive expressly acknowledges this as one of its purposes and 

the necessity to provide for the protection of employees in the 

event of a change of employer. 

2. The transfer must concern an economic entity which has the 

objective of perusing an economic activity. 

3. The economic entity must retain its identity after being taken over 

by the new employer and referred to cases C-458/12 and C-

416/16. 

4. Deciding whether there has been a transfer or the circumstances 

must be looked at including those listed at 5 below and quoted 

the cases of C-248/5 and C-340/01 and C-509/14. 

5. The circumstances to be considered include;- 

a. The type of undertaking or business in question; 

b. Whether or not it is tangible assets, such as buildings and 

movable property, transferred; 

c. The value of its intangible assets at the time of the transfer; 

d. Whether or not the majority of its employees are taken over by 

the new employer; 

e. Whether or not its customers are transferred; 

f. The degree of similarity between the activities carried on and 

before and after the transfer; and  

g. The period, if any, for which those activities were suspended. 
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6. The degree of importance to be attached to any of these criteria 

will vary according to the activity carried on. 

7. The mere fact that one economic entity takes over the economic 

activity of another entity it is not a ground for concluding that the 

latter has retained its identity. It was pointed out that the identity 

of such an entity cannot be reduced to the activity entrusted to 

it. Its identity emerges from several factors such as its workforce, 

its management staff, the way in which the work is organised, its 

operating methods or indeed, where, appropriate the operational 

resources available to it C-463/09. 

8. What is relevant for the purpose of finding that the identity of the 

transferred entity has been preserved it is not the retention of this 

specific organisation imposed by the employer on the various 

elements of production which are transferred, rather the 

retention of the functional link of interdependence and 

complementarity between those elements C-466/07 and C-

160/14. 

9. Where a transfer relates to an economic activity it falls within the 

scope of the Directive. The public or private law nature of the 

transferor is of little importance in this regard. It was pointed out 

that services carried out in the public interest and without profit 

motives are in competition with those offered by operators 

pursuing a profit motive and have been classified as economic 

entity in C-108/10. 

 

Where a particular economic entity is able, in certain sectors, to 

function without any significant tangible or intangible assets the 

maintenance of its identity following the transaction affecting it, 

logically, depend on the transfer of such assets. 

 

The tangible assets do not belong to a predecessor and are provided by 

the contracting authority that does not exclude the existence of a 

transfer within the meaning of a Directive see C-340/01. 

 

The Court reviewed the decision of the Labour Court under TUD174 

where the Labour Court acknowledged that a distinction should be 

draw by businesses which are asset reliant and those which are labour 

intensive and it took the view that significant tangible assets which are 

essential to the performance of the branch office of its functions consist 
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of the data of the recipients of relevant Social Welfare Schemes 

administered by the branch office. 

 

The appeal concerned an appeal from the Labour Court relating to the 

decision of the Labour Court which had held that an employee working 

in a branch office of a Post Office did transfer when the function was 

taken back by the Department. The High Court refused the application 

by the Minister for Employment Affairs and Social Protection. 

An interesting aspect of this case is that a number of arguments were 

raised, by Counsel, which have not been raised in the Labour Court and 

which the High Court held were not appropriate to be raised when the 

matter came on appeal. It is interesting that if an issue is to be raised 

by way of a point of Law Appeal that issue must have been raised before 

the Labour Court. It would have been of course open, to the Minister to 

bring a claim by way of Judicial Review which is done where an issue 

has not been raised in the first instance before the Labour Court. 

The decision of the High Court is extremely helpful in setting out 

particular issues relating to this case but also the principles to be 

applied in the case of deciding whether or not a transfer of undertakings 

has occurred. 

The relevant reference is 2017 173 MCA. 

Who is an Employer? 
 
This issue arose in case ADJ-15756 involving an employee of a youth 

service. The issue was under Section 16 of the Protection of Employees 

(Part-Time Work) Act, 2001.  

The AO in this case referred to the Supreme Court decision of the 

Minister for Education and Skills –v- Boyle 2018 IESC52 being a 

decision of the 1st November 2018 which overturns the Labour Court, 

High Court and Court of Appeal decision that Boyle was the employee 

of the Minister. The Supreme Court noted, as the AO pointed out, that 

the case has the potential to effect may different kinds of arrangement 

where the payment of salaries were undertaken by a third party. In that 

case Mr Justice Clarke stated that most third party funders would be 

likely to impose detailed conditions as to the financial terms on which 

persons whose salaries were paid could be employed and that third 
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party funders were unlikely to give employers a blank cheque in this 

regard. The Court concluded that not all of the teachers terms and 

conditions were determined by the Minister in particular the Court was 

satisfied of the fact that the position did not carry any pension 

entitlements was a result of the school’s lack of resources rather than 

any ministerial policy. The Court stated that it was necessary to have 

particular regard to the previous decision in O’Keeffe –v- Hickey 2008 

IESC72 where the Court held that the State was not liable for acts of 

child abuse by a person working in a school because the contract of the 

wrongdoer was with the Board of Management of the school rather than 

with the Minister. In that case the Court noted that the Minister had no 

entitlement to direct the type of work done by the applicant.  

The AO in this case looked at the definition of the word “employer” in 

the Protection of Employees (Part-Time Work) Act 2001 in particular 

Section 1 and held that the Educational Training Board in this case 

entered into a grant agreement and that the respondent was 

responsible for managing such programmes and ensuring service 

targets were met. The relevant ETB was responsible for monitoring 

reporting, inspecting and payment of funding. The funding was 

provided by the Department of Education and Skills. The AO pointed 

out that the statutory definition of the terms “employer” and “employee” 

was already referred to before considering the applicable laws found by 

both the High Court and Supreme Court in a variety of decisions being 

Tobin –v- Cashell High Court Kearns J 21 March 2000, Crowley –v- 

Ireland 1980 IR120, O’Keeffe –v- Hickey 2008 IESC72 and Catholic 

University School –v- Dooley 2010 IEHC496. 

The AO found that the respondent was responsible for managing each 

programme and ensuring that service targets were met and that the 

paying conditions of the employer were determined by the Minister out 

of public funds and that this was paid via the ETB. The AO pointed out 

that for clarity the purpose of ordinary day to day control the complaint 

had their contractual relationships with the respondent which was the 

youth service. The AO found in favour of the employee. 

This case is useful restatement of the law relating to whom an employer 

is. 

There has been a degree of uncertainty on this issue until the end of 

last year.  
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Redundancy/Tests - Work Performance 
 
The issue of the work performance of an employee has no role 

whatsoever in determining redundancy. Even casual conversations 

with an employee who is under notice that their position may become 

redundant is something which employers need to be very careful about. 

If after any meeting with an employee about redundancy any issue is 

raised by the employee about their performance by way of email or 

otherwise it is vitally important that the employer, if they have not 

raised the issue of performance immediately challenges same. A prime 

example of this is case ADJ-12472 where the AO accepted that 

performance was an element in deciding that the employee was to be 

made redundant and therefore held that this was an Unfair Dismissal 

and awarded €15,000.  

Employers who at any stage refer to performance when redundancy is 

being considered run the risk of an Unfair Dismissal Claim against 

them being successful. 

Redundancy - Change of Location 
 
In RPD 1910 being a case of CH Marine Limited and O’Connor the 

Labour Court had looked at the issue of redundancy where an employee 

resigned. 

The Labour Court looked at Section 2 and Section 9 of the legislation.  

The Labour Court held that the clear import of the provisions is that a 

dismissal for the purposes of the Act being the Redundancy Payment 

Act can be effected constructively by the employee himself or herself. 

The Court held that the employee in this case constructively dismissed 

himself within the meaning of Section 9 (1) (c) of the Act in 

circumstances where he had been told in an email that following a 

period of extended sick leave without any prior consultation that his job 

awaited him in Cork rather than Bandon. The employee had been 

employed in Bandon for over 10 years at that point in time. The Court 

found that the conduct was a reasonable response to the employer’s 

unilateral decision to relocate the job from Bandon to Cork. There was 

no job available for the Complainant in his established place of work. 

The alternative offer to him would have necessitated an unreasonable 
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additional daily commute for him. In all the circumstances the Court 

therefore found that the Complainant was entitled to Statutory 

Redundancy payments based on the service which he had. 

This is a helpful decision of the Labour Court. It is not the first decision 

that the Labour Court has made on this point but it does mean that if 

an employer seeks to relocate an employee to an unsuitable location the 

employee is entitled to resign and claim redundancy. 

The legislation on this is quite precise and it is one of those areas where 

the employee needs to get clear advice, normally, before resigning.  

Organisation of Working Time Act - Daily and Weekly 
Rest Periods Section 11 and Section 13 

 
Case DWT 1914 being a case of Sandra Cooneys Home Care Limited 

and Deirdre Morgan is an interesting case. In this case the Adjudication 

Officer has awarded the sum of €150 in compensation. The Labour 

Court increased this compensation to €15,000 which is a substantial 

increase to say the least. 

In this case the Labour Court held that it was accepted that the 

Claimant worked every day from the 31st of January to the 6th of July 

2018 inclusive and that on no date across this period did the employee 

receive daily rest periods of 11 hours set out in the Act. The employee 

received daily rest of 10 hours. It was also a common case that the 

employee received no weekly rest period in any 7 day period between 

these dates. The weekly rest period is 35 hours uninterrupted rest. 

The Labour Court in this case quoted the well-known CJEU case C-

484/04 Commission -v- The United Kingdom 2006 IRLR 88 being a case 

where the CJEU held that workers must actually benefit from their daily 

and weekly rest periods provided for by Article 3 and 5 of the Directive. 

Those provisions impose clear and precise obligations on the Member 

States as a result to be achieved by such entitlement. Member States 

which in national measures implementing the Directive, provide that 

workers are entitled to certain rights to rest but which, in the 

Guidelines for employers and workers on the implementation of those 

rights indicate that the employer is never the less not required to ensure 

that workers actually exercise such rights, does not guarantee 

compliance with either the minimum requirements laid down in Articles 
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3 and 5 or the essential objectives of the Directive, which is to secure 

effective protection of the safety and health of employees by allowing 

them to enjoy the minimum periods of rest which they are entitled to. 

The Labour Court set out that it was clear that employers are obliged 

by the Directive to ensure that the prescribed periods of rest are actually 

taken the Court pointed out that the employee in this case earned €12 

per hour and was rostered to work in excess of 40 hours each week. 

The Labour Court also helpfully quoted the case the CJEU case of Von 

Colson and Kamann –v- Land Nordrhein/ Westfallen and the Labour 

Court measured the amount of compensation which was just and 

equitable as being €15,000. 

It is clear from this decision of the Labour Court that the Labour Court 

does not regard breaches of these provisions as of minimal importance 

and has effectively in this decision set out the importance of employers 

providing the appropriate rest and break periods by what can only be 

called a substantial increase from a €150 to €15,000 of the 

compensation awarded. On the basis that the employee was rostered to 

work 40 hours a week at €12 an hour it is in excess of 30 weeks wages. 

Sectorial Employment Order for the Construction 
Industry 

 
In case ADJ-19680 the AO in this case clearly set out sections 19 of the 
Industrial Relations (Amendment) Act 2015. The AO equally correctly 

pointed out that this rate of pay under the Sectoral Employment Order 
came into effect on the 19th October 2017. It is clear that the case was 

referred to the WRC on 10th February 2019. The AO awarded a sum of 
€10,935 being a rate of €18.93 per hour for all work performed for the 
respondent.  

 
The case raises an interesting issue.  
 

The issue is under the Sectoral Employment Order must a claim be 
brought within 6 months of the breach and therefore limited to 6 

months back or if this decision is followed does it apply outside of the 
6 month period of time.  
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The Act is quite clear in that it provides that the rate of pay specified by 
such an Order in respect of any period during which the Order applies 
has effect as if the Order rate was substituted for the contract rate.  

 
The AO in this case has clearly taken the view that the period of time 
extends right back to October 2017. That is clearly one permissible 

view. The alternate view is that the claim is limited to 6 months prior to 
the date of lodging a claim. If it goes outside that six months as part of 

the claim then there is an argument following the case of HSE and 
McDermott that the claim is statute barred. The alternative is that the 
employee sues for a period of six months back from the date that they 

lodged their complaint and any period prior to that is dealt with by way 
of either an extension of time for a further six months or alternatively a 

claim is brought in the Courts.  
 
The AO has taken one particular view in relation to matters. The other 

views are possibly ones that will be argued in other cases. It would be 
interesting to see how the jurisdiction of this issue progresses. What is 
absolutely clear however from this decision is that, and we fully agree 

with this, namely that SEO rates apply regardless as to what may be in 
a contract.  

Failing to Comply with Statutory Requirements 
 
Equal Status Act 2000 
 

The issue of individuals bringing their own claims to the WRC on the 
basis that it is a simple straight forward procedure is constantly being 
highlighted by us as not being the position.  

 
This arose in case ADJ-15721.  

 
In that case a claim was brought under the Equal Status Act. That Act 
provides under Section 21 that there is an obligation prior to issuing a 

claim to notify the respondent of the details of the alleged incident and 
the intention to refer the matter to the WRC if they are unhappy with 

the reply or no reply is made.  
 
In this case the claim was dismissed because no Form ES1 was served.  

 
Individuals constantly bring their own claims to the WRC. Invariably 
they are not brought under the right Act and if they are brought under 
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the right Act very often conditions required to bring the claim are not 
complied with.  
 

The reality of matters is that bringing claims to the WRC are ones where 
employees, in particular, but employers also, need legal advice. Of 
course there will be cases where employers appear themselves and win. 

Of course there will be cases where employees appear themselves and 
win. The reality from reviewing cases of the WRC is that a significant 

majority of those where cases are being dismissed because of failure to 
comply with statutory provisions are where the employees are not 
represented. Ignorance of the law is no defence. Employment law is 

complex. It is not simply a matter of filling out a form and lodging it 
with the WRC. 

Training Deductions 
 
This issue arose in the case of a cleaner and a cleaning company being 

ADJ-16611. The AO in this case pointed out that the relevant case law 

in this area was an Employment of Appeals Tribunals decision in 

Ryanair Limited –v- Alan Downey 2006 17 ELR 347 which established 

training undertaken by an employee in the course of employment 

enhances their qualification in remuneration and, on that basis, maybe 

considered as the provision by an employer to an employee of a “service” 

within the meaning of Subsection 2(b) of Section 5. This permission is 

qualified as Subsection 2(b) (ii) which requires that the “deduction is of 

an amount that is fair and reasonable having regard to all the 

circumstances including the amount of the wages of the employee.”  

In this case the evidence was not compelling that there was any training 

programme in place.  It appears that the employee during the 3 days 

was polishing, dusting, vacuuming and she used one or two cleaning 

products. The AO pointed out that AO could not see how this training 

would qualify as a “service” within the meaning of Subsection 2(b). The 

AO also pointed out that the deduction of €206.28 from the employees’ 

wages being all of her wages leaving her with no wages was not in the 

opinion of the AO the intention of the Act. The legislation clearly 

stipulates deduction must be “fair and reasonable” having regards to 

all the circumstances (including the amount of wages of the employee). 

The AO held out this was neither fair nor reasonable.  
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There is unfortunately in the Cleaning Industry and in the Restaurant 

Industry this issue of training deductions. 

Some employers and we are not saying the employer in this case was 

involved in it see the issue of training as a way of getting an employee 

to work for them for a short period of time for effectively no wages. If 

training is to be given it must be significant and cannot be merely 

cursory. 

Should Employers be creating a Special Leave Policy? 
 
Many employers will have a Bereavement Leave policy to cover the death 

of a spouse or family member. We set out some guidelines in relation to 

this in the last issue of our newsletter.  

It is usual now for employers to have a Compassionate Leave policy and 

to a certain extent a Special Leave Policy.  

Employers traditionally would have had a Special Leave Policy to cover 

such issues as a special care matter which might arise for a child or, to 

facilitate an employee taking time off for an exam. Matters have now 

changed. Some employees will now be looking for time off for cosmetic 

surgery. This might be as simple as time off for dental treatment to get 

the perfect white smile. There may be other type of requests for time to 

grieve for a much loved cat or dog. These animals are now becoming 

part and parcel of a “family” in many cases.  

Employers need to be looking at introducing Special Leave Policies to 

deal with the pleather of unusual requests for leave. 

Statutory Rights 

Employees have various statutory leave entitlements. This would 

include statutory rights to holidays. There are various types of family 

leave, if we can call them that, from everything to maternity leave to 

parental leave, to paternity leave to carers leave.  

There is no right in law to take paid time off for jury service but of course 

an employer can be open to prosecution and Unfair Dismissal claim if 

an employee was to be dismissed, or prevented from attending for jury 

service. There is no right to take time off for sickness. In reality there 

will be times when an employee is unwell and is incapable of working. 

Employees will have various medical appointments. Unless they are 
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related to maternity there is no statutory right to time off. Even though 

there is no legal entitlement normally employers will want to cover 

same.  

Rights which might be considered as part of any Special Leave 

Policy  

In addition to the statutory entitlements employers need to look at 

policies that will give time off where a dependant is ill, gives birth, is 

injured or is assaulted or to deal with unexpected childcare issues or 

issues arising at a school or in consequence of the death of a dependant. 

Some of these will be covered by statutory rights but the statutory 

entitlement to Force Majeure Leave is a very limited and restricted right. 

Issues may arise relating to a disciplinary or grievance procedure where 

your policy will provide that an employee can have a colleague 

accompany them. Again this needs to be covered in a policy so that that 

employee knows that their entitled to accompany somebody and that 

this is paid time off. There may be issues such as time off to perform 

duties as a pension trustee. Time off to perform duties as a health and 

safety representative, time off as a trade union member or 

representative. You might wish to consider time off to carry out certain 

public duties such as being a member of a school board or on a charity.  

Unless an employee has a statutory right to take leave or has been 

granted a contractual right to leave, an employee will generally require 

consent to take time off for other reasons. It is useful for employers to 

consider other requests carefully and not to dismiss a request outright. 

By developing a Special Leave Policy it is one which an employer can 

change from time to time. It allows absences to be controlled and 

addressed and that employees will know how much time they may be 

allowed off. In some businesses employee involvement in local sport 

clubs may well be a source of attracting new business or promoting the 

business. However some limits on what would be allowed as paid time 

off or even as unpaid time off needs to be addressed.  

Why have a Special Leave Policy  

A Special Leave Policy will assist both employers and employees. For 

employees it makes sure that they are informed that there is no 

statutory or contractual right to take the special leave. It will highlight 

circumstances when they might still wish to try and take time off and 

how an employer will deal with such a request. For an employer it will 
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set out clearly who deals with such requests and how. It would also 

help to minimise the risk of claims by ensuring requests are dealt with 

fairly, consistently and in a proportionate manner without being 

rejected out of hand. It will also have the benefit for both employers and 

employees as to what is going to be considered.  

How should employers address this issue? 

When drafting a Special Leave Policy it is our view that employers 

should consider setting out the statutory form of leave which employers 

will have. It should also set out any other leave policies which the 

employees should first consider. It should encourage employees to give 

as much notice as possible. The employee should be aware that if they 

give inadequate notice that this may not be granted particularly if 

adequate notices could have been given. It should set out how to make 

an application. In an ideal world this would be on a designated form 

setting out the requested dates for the leave and the reasons for the 

request.  

The policy should set out who will deal with such requests. This may 

be a line manager or it could be somebody else for example the HR 

department in larger organisations. 

It is important that the policy would confirm that any Special Leave 

Policy is in addition to rather than in substitution for any statutory or 

contractual rights.  

In certain cases it will be very clear that the special leave is unpaid. If 

it is to be paid, which will be unusual, it is important to set out in what 

circumstances the leave would be paid.  

Because of the way certain individuals may be involved in various social 

functions the opportunity to start earlier and finish earlier, if that is an 

option can be dealt with under the Special Leave Policy. It may be the 

other way round that they start late and finish late. By having this 

covered under a policy it avoids claims by other employees that they 

should be treated in a similar way simply because they want to start 

earlier.  

Any such policy should confirm that unauthorised absences may result 

in disciplinary action up to and including dismissal under the 

disciplinary policy. It should be clear that the policy is not contractual 

and can be amended by the employer from time to time at the absolute 
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discretion of the employer. It should set out the type of time off which 

may constitute special leave.  

The policy should set out examples. However it should be somewhat 

fluid in that issues may arise which employers may not have thought 

of. The normal type of issues which may arise would be possibly the 

serious health of a relative where the employee will not be able to claim 

Force Majeure Leave. There could be a domestic emergency such as a 

boiler break down or a house fire. There could be issues such as 

volunteering, mentoring, elective surgery, time off for hobbies, religious 

ceremonies and even down to the death of a family pet. Including a 

family pet may seem rather minor. To some it may. To others they can 

be nearly more attached to a family pet than they may be to some of 

their relatives. There needs to be a degree of sensitivity also as regards 

making applications. Some employees may need time off for such 

matters as infertility treatment, possible gender reassignment or 

elective surgery including plastic surgery. Asking a line manager in 

such situations may be something that an employee would be 

concerned about.  

For this reason it is important to ensure that employees seeking this 

special leave will know that regardless as to whether it relates to a 

personal issue relating to them or such as infertility treatment or 

relating to volunteering or particularly religious ceremonies also that 

they know that these will be dealt with in a private and confidential 

way.  

Special leave – some issues to be careful of 

Elective surgery. The number of reality TV shows has resulted in a 

demand for elective cosmetic surgery. Of course an employee is not 

entitled to take time off for cosmetic surgery. However it is important 

that employers are aware that some of this cosmetic surgery has an 

underlying mental health issue particularly if an employee feels 

depressed because of a body image. Therefore we would advise that 

employers would treat such requests fairly and in a sensitive way.  

Infertility treatment. There is no statutory right to take time off for such 

treatment. There is a right to take time off for anti-natal appointments 

but this does not apply unless the employee is actually pregnant. In the 

area of infertility treatment it may be advisable to confirm that medical 

appointments should be taken outside office hours where this is 
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practicable. An employee who is undergoing infertility treatment may 

well require a number of appointments. These can be dealt with in a 

similar way as an employee undertaking multiple medical 

appointments. 

Normally you would say that an employee who is off sick as a result of 

infertility treatment should be treated in the same way as an employee 

on any other sickness absence.  

The European Court of Justice held in the case of Mayr –v- Bacherei 

Und Kondidorei Gerhard Flockner OHG case C-506/06. In that case the 

CJEU held that the prohibition on the dismissal of a female worker who 

is at an advanced stage of in-vitro fertilisation is not allowed. In addition 

in circumstances following the implantation of fertilised eggs the 

employee may end up on sick leave and as this leave arises because she 

is a woman. If the employee is dismissed this could be a claim for sex 

discrimination.  

In practice an employee is not obliged to inform an employer of the 

nature of her infertility treatment. The employer may therefore not know 

when she is deemed pregnant. Employers should exercise extreme 

caution to avoid pregnancy discrimination. This is one of the reasons to 

have very clear policies including special leave for such treatment.  

Gender Reassignment. Again this is becoming an issue in business for 

employers dealing with employees.  

In the UK there is a Code of Practice which deals with the issue of 

transsexual staff and discussions with them about the need for time off 

in relation to gender reassignment and how these can be 

accommodated. We do not have any such policies here in Ireland. Again 

however extreme caution is required because issues can arise which 

can result in discrimination claims.  

Exercising your discretion. There are statutory rights. These are written 

in law. Every employee is entitled to same.  Employers will be aware off 

and will respect same. Employers have a wide degree of discretion as to 

how to manage requests for time off. Because there are these type of 

requests it is prudent to have a Special Leave Policy. This has the 

advantage of having requests being treated openly, in a consistent way, 

and fairly. It has the further advantage, for an employer, of been seen 

to be proactive and creating a positive working environment.  
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Exposure To Trauma – What is the Law – What you need 
to know and do? 

 

This article is being written to look at the issue of trauma on workers. 
For Solicitors and Barristers who work in the area of child protection, 

criminal, family, human rights, or immigration law you will probably be 
regularly exposed to the trauma of others. The same applies to Doctors 
and Nurses and health professionals. Equally those in the emergency 

services such as ambulance drivers and fire brigade will be regularly 
exposed to trauma. This also applies to members of An Garda Siochana. 

These are simply examples. You may well be personally affected by 
trauma. There can be vicarious trauma at times. There is a significant 
danger that if there is repeated exposure or if it is not dealt with the 

problem can become more serious. This can lead to post traumatic 
stress disorder.  
 

The problem is growing due to issues in society. For those in the medial 
professional, for example, we are seeing significantly higher antisocial 

behaviour and assaults in hospitals. For Solicitors and Barristers again, 
there is huge pressure in particular areas of law where trauma is 
involved.  

 
It can be very hard for anybody, whether they are a Doctor, Nurse, 

Lawyer, or Paramedic to admit firstly to themselves and secondly to 
others than they are experiencing vicarious trauma or post-traumatic 
stress disorder.  

 
It is very important to be aware of the signs which can indicate vicarious 
trauma or post-traumatic stress disorder. These can include; 

 

 Nightmares  

 Flashbacks  

 Avoiding people or situations or circumstances which are 

associated with the trauma. This might include, for Lawyers, 

trying to avoid certain cases and for others for example dreading 

work. For some individuals may become very vigilant and overly 

vigilant showing intense concerns for a client, patient, themselves 

or family safety. They become easily upset or irritable or 

impatient or get into arguments. There can also be issues such 
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as having difficulty sleeping or remembering things. Effectively it 

can be called hyper arousal.  

 Another issue is lowering empathy for clients or patients or 

detachment from family or friends.  

Once somebody has identified if they come with any of these the issue 

is what is likely to have caused it. These would include; 
 

 Being regularly exposed to trauma  

 Being exposed to trauma in an unexpected way  

 That there have been changes in their own circumstances for 

example a health professional being exposed to violence against 

older individuals and treating them when they themselves have 

older parents. It could be a Solicitor or Barrister who now has 

children being exposed to child trauma issues.  

 That they experience other stress issues which could be family 

issues of their own which lower their ability to cope.  

The next issue is how you deal with it. You need to seek help. It 
would appear that if the symptoms in relation to trauma exposure 

lasts beyond four weeks you need to get professional help. This 
means at the start seeing your GP. This may mean subsequently 
going to therapy.  

 
Are people concerned about seeking help?  

 
Of course individuals are concerned about seeking help. There is a 
belief that seeking help is in some way a sign of weakness or that 

there is something wrong with the person seeking help. This is not 
weakness. It is not an issue that anybody should feel concerned 
about.  

 
It is important that you know the signs of trauma. It is important 

that you look to see what self-help you can provide for yourself. If 
you cannot provide that you need to be alert to the signs among 
yourself and colleagues and that you are available to have an open 

discussion.  
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Everybody’s mental health is important. There will be people who 
will be exposed to traumatic situations everyday of their working 
career and over many years where they appear to cope very well. 

There can then be an incident which arises which is effectively the 
straw that breaks the camel’s back. If it is you then you need to get 
help. If it is a colleague this is not a sign of weakness on their behalf. 

It is one where people need support. Everybody is working nowadays 
in stressful working environments. There is good and there is bad 

stress. Good stress makes individuals work better. There is however 
a fine line between good stress and bad stress which can have a 
negative impact on anybody’s health.  

 
How can people help?  

 
Of course bullying and long hour’s culture are obvious. There are 
other behaviours that show a lack of consideration of others and can 

have a negative impact on those people’s lives and their work. 
Derogatory remarks, nicknames, taking credit for other people’s 
work, passing over work to somebody who is already on tight time 

limits or failing to include people in networks can all have a negative 
impact on creating support in any organisation. It is important to 

give everybody the opportunity to be positive and to develop their 
own wellbeing. Respect for individuals makes them feel valued. A 
sense of value helps them cope with the ordinary stress of 

workplaces.  
 

In our practice we unfortunately regularly come across individuals 
who have been affected by trauma. The problem which we have is 
that more often than not those who we see are at an advanced stage. 

Many find it hard to cope. They are on medication. They think their 
career is going to cease. They feel under pressure to continue despite 
the effect on their mental and physical wellbeing to keep working to 

pay the mortgage or to pay the bills. They see no way out. The 
traditional approach is to head to the Courts to litigate. This is not 

our approach. Our approach is different. Our approach is first to 
make sure that our clients get the treatment that they need to get 
better. The second approach is of course to make sure they can 

communicate any difficulties they have to their employer in a way 
which protects their employment and gives them time to recover. The 

third element is to obtain the relevant compensation, in appropriate 
cases for the injuries sustained or in some cases to assist in 
negotiating an exit package in a way which preserves our clients 

financial circumstances as best we can going forward.  
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In many cases employers will be supportive and will make sure the 
appropriate services and time is given to a staff member. In other 

cases that will not be an option and an exit package may have to be 
negotiated. In other cases the employer may be less than 
sympathetic and matters may have to go to full litigation.  

 
We have a different approach, as we said, to other firms. We are here 

to identify the problems. We encourage employers to promote a 
culture of asking for help if any employee, no matter what level they 
are at, needs help and that it is done in a supportive way. We apply 

the same principle to our own firm. We see the trauma of others. We 
are not robots. It does affect us. We recognise in our own firm the 

importance of being able to talk about cases. We recognise the 
importance of being supportive. We recognise the importance that 
there will be cases which a person does not wish to take and that 

somebody else in the firm will take the case and lead on it. Because 
we recognise that exposure to trauma causes problems we have the 
empathy to be able to be supportive of clients but at the same time 

provide a professional service. We do not claim to be perfect. We do 
however recognise that as an employment law firm no employee has 

ever come to our firm to tell us how wonderful their employer is. The 
pain and the upset and often the hurt which employees have are 
something we are aware of. We recognise this and we are here to 

provide solutions. The law can be a blunt instrument at times. Our 
approach is not immediately to go to litigation. Our approach is first 

of all to seek mediation and solutions and only where the avenues of 
mediating or settling issues cannot be achieved do we go to litigation.  
 

This may be a different approach to other firms but then we have 
never sought to follow the crowd but to provide a unique boutique 
service for our clients tailored to their individual needs.  

 
If you are reading this article and you believe that you may suffer 

any of the elements of trauma related stress or simply stress itself 
rather than coming to us first we would encourage you to go to your 
GP, speak to your GP about it, take the advice of your GP and if 

necessary go and see a specialist psychologist or psychiatrist as 
advised by them. Your physical and mental health must come first. 

There is no stigma in seeking help. You might think that there is but 
there most definitely is not.  
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If you are worried about asking for help from your employer then 
you might want to talk to us as early as possible so that we can 
assist you in doing so in a way which protects your employment 

going forward.  
 
Finally we would hope that you never need our services. You can 

avoid coming to us very simply by putting your mental and psychical 
health first and that avoids ever having to get legal advice. If you 

need legal advice then we are sorry that you do but we are here to 
give you that advice and assistance.  

Personal Injury Claims for Children 
 

Children will have accidents.  This is life.  However, sometimes children 
are injured in accidents which are caused by the negligence of others, 

e.g. birth injuries caused by the mismanagement of pregnancy or 
labour, road traffic accidents, slips, trips and falls and defective 
electronic devices or toys.  If a child has been injured because of the 

negligence of another person, that child is entitled to compensation for 
the injury and loss.   
 

When a child has been injured, the last thing on parents’ minds are to 
contact a solicitor.  The main concern will be getting the child to a 

hospital or a doctor.  Sometimes a child’s injuries are minor but 
sometimes they are more serious and can lead to missing school for an 
extended period of time, sports may be out of the question for the 

foreseeable future and perhaps there has been permanent scarring.  
The cost of medical treatment can then become high for parents.  These 
are only some of the scenarios which may cause parents to meet with a 

solicitor regarding injuries to their children.   
 

A child is a person under the age of 18 years.  They are minors.  They 
cannot engage solicitors to act on their behalf.  A person over the age of 
18 years needs to bring the case on behalf of the child.  This person is 

called a next friend and is usually a parent or a guardian.   
 

Time limits are always important in personal injury cases.  The usual 
time limit is 2 years from the date that the injury occurred.  However, 
for children, this 2 year period will not start to run until he/she turns 

18 years of age.  It is always recommended that any claim for injuries 
be brought as soon as possible.   
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The case itself will proceed in the normal course through the Injuries 
Board and, if necessary, the courts.  However, the best interests of the 
child will always be at the heart of the case.  If there is any settlement 

reached or an award made by the Injuries Board, it will not be enough 
for the legal team to advise the parent(s) of the child to accept it or reject 
it.  It will also need to be approved by a Judge.  If a Judge is happy that 

the compensation is adequate for the injuries, he/she will approve the 
amount and it will be lodged in court to the child’s benefit until he/she 

attains the age of 18 years.  If a Judge is not happy that the 
compensation is adequate, he/she will not approve it and the case must 
either continue or the other side may be happy to increase the amount 

of compensation payable to finalise the case.   
 

Any expenses incurred by the parent or next friend as a result of the 
child’s injuries can be included in the case, e.g. doctor’s fees, pharmacy 
expenses, travel expenses and any other relevant expenses.  If 

successful with the case, these expenses will be paid out to the next 
friend and will not be lodged in court with the compensation for the 
child’s injuries.   

 
Before the child turns 18 years of age, applications can be brought on 

his/her behalf before the court to have some of the money paid out for 
the benefit of the child.  In order to be successful with these 
applications, proof will have to be shown to the court that the money is 

required for a real benefit such as education or healthcare.   
 

So what should you do if your child has been injured in an accident? 
 
 

 Medical Attention:  

Get your child to a doctor or a hospital, as soon as possible.  The 
welfare of the child is of the utmost importance.  

  

 Report: 

Report the accident to the relevant person.  If injured in a shop 
or a crèche, report it to the manager.  If injured in a public place 

such as a park, playground, footpath, report it to the local county 
council or city council.  If injured in a road traffic accident, report 

it to An Garda Síochána.  If injured by a defective toy or electronic 
device, report it to the shop and the manufacturer.  If injuries 
were suffered because of mismanagement of pregnancy or labour, 

report it to the director of the hospital.  You should report how 
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the accident happened and the injuries.  You should also keep a 
copy of any written reporting such as an email or a letter or the 
name of the person to whom you reported the incident and the 

time and date of the reporting.   
 

 Gather evidence: 

Record the names and addresses of any witnesses, take 
photographs of the injury, take photographs of the location of the 
accident, if possible, and record any other relevant information.  

 

 Speak to a specialist personal injury solicitor: 

If your child has been injured in an accident which was not their 

fault, please contact our office for further information.  
 
 

 
*Before acting or refraining from acting on anything in this guide, 

legal advice should be sought from a solicitor.  
**In contentious cases, a solicitor may not charge fees as a 
proportion or percentage of any award or settlement. 

 

 
 


