Welcome to the February 2020 issue of Keeping in Touch
A considerable number of decisions have been put up on the WRC
website to include decisions of the WRC itself and the Labour Court.
In this newsletter while we identify and comment on a number of cases,
we have highlighted certain difficulties in relation to WRC decisions.
To an extent at times we have been critical of the WRC. We have written
to the WRC and to the Employment and Equality Committee of the Law
Society. We have discussed matters with the WRC. There is a problem
with many decisions issuing from the WRC which are not the correct
format to be either enforceable or to be a legitimate appeal to the Labour
Court.
This is due to the fact that there is a significant difficulty with the
legislation where there are specific words which must be used for
different Acts and sometimes those words are not used. If they are not
used the Labour Court have held that in those circumstances, they have
no jurisdiction to hear the case. This leads lawyers in a difficulty in that
they may have to being judicial review proceedings. It is particularly
hard on those who are not represented. We have covered this in more
detail in the Newsletter but this is of significant concern.
In the coming twelve months due to the increase in the pension age we
believe that there is going to be a substantial increase in age related
claims. This view is not just our own. It is accepted by a significant
number of employment law Solicitors. The Anne Roper case in the WRC
against RTE has simply brought this issue to the surface. It is already
there. There are a significant number of cases already running and we
can see a considerable number more coming in due course.
We have badly drafted legislation in this area. It is a bit of a minefield.
Employers particularly are at risk. This is an area of law that is going
to continue to develop in 2020 and expect to see a lot more cases
coming.
The issue of bogus self-employed is becoming a significant issue. This
is rampant in the construction industry, the modelling industry and for
some unknown reason nail bars. In addition. This issue affects a
number of those involved in delivery services. It also covers more senior
individuals in higher paid positions. The government which is the
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outgoing government did not really address this issue. The cases are
running and more and more cases will run. Recently a number of
Doctors brought claims that were successful. They have been classified
as self-employed but were held by the WRC to be in fact employees.
In reviewing cases we do try to give our own commentary on them. We
are particularly pleased to see the number of younger newly qualified
Solicitors and those training to become Solicitors seeking to get our
Newsletter. It is great to see that there is a new generation of those
interested in employment law and anything that we can do to assist we
are pleased to do so.
There is a significant interaction between employment law and personal
injury work. Our practice has seen a substantial growth in cases where
senior executives who are being exited from organisations without their
consent. This may simply be seen as an employment law matter. What
is however more worrying is the number of such individuals coming to
us who have suffered either a physical or psychiatric injury as a result
of the manner in which they have worked and are now in a situation
where they are being effectively exited from an organisation. This
involves the interaction of employment law and personal injury work.
Unfortunately, cases now have to run in two different locations being
the WRC / Labour Court and the Courts. There is also a significant rise
in senior executives in a situation where their health has suffered
feeling that they need to be able to orchestrate their own exit from the
organisation. What is evident from these cases is that a number of these
senior executives are effectively in a situation where they are constantly
available on what we might call 24/7/365 availability. Our approach is
slightly different. Our first approach is not the legal route but actually
to ensure that our clients get the appropriate medical attention they
need. This starts with their GP and taking the advice from their GP as
to what further medical assistance they may require. In cases such as
this the best interest of our client must always come first. In some
cases, this will involve matters going to Court. That will not always be
the position. These cases are difficult. They are sensitive. They are
upsetting both to the client and can be upsetting to the Solicitors
dealing with the cases also. Our approach however is always that the
best result is always the one which protects the client and their health.
In these types of cases it is our approach that the best approach is an
early settlement. That mediation must be investigated and looked at an
early stage and that the formal litigation route is avoided if it is
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practicable to do so in the best interest of the client. This is our
approach. It is that the best interest of the client must always be to the
forefront. From our perspective running one of these cases will always
give us exposure. However, the best result is usually that we never get
that exposure. To that extent we will always attempt to seek settlement
rather than to fight a case. If we can settle, we settle. If we have to fight
then we will fight to the absolute best of our ability with the full
resources and expertise that we can bring to the case. We believe that
that is the proper approach and certainly is the one that we intend to
continue adopting for 2020.
We would like to thank all of those who have given us such great
feedback on our newsletter in 2019 and we hope to keep up the
standard that we had in 2019 and improve on that in 2020.
And finally, we include in anticipation of Valentine’s which is the second
most common occasion for sexual harassment cases to arise our take
on Valentine’s day and what employers should be doing to avoid having
that unhappy post Valentine Day present of an Equality claim from an
employee.
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Out And About In January 2020
On 6 January Richard was quoted in an article by Anne-Marie Whelan
in The Irish Independent on the issue of forced retirement.
On 7 January Richard was interviewed on the Sean O’Rourke Show on
RTE on the issue of the Gig Economy along with Dan O’Brien the wellknown economist.
On 9 January Richard was interviewed again on the Sean O’Rourke
Show on the issue of forced retirement arising out of the case of Anne
Roper against RTE. On the same day Richard was quoted on rte.ie on
the issues which he had raised on the Sean O’Rourke Show earlier in
the day.
Also, on 9 January Richard was quoted in an article by Colin Gleeson
in the Irish times on Age Discrimination.
On 10 January Richard was quoted in an article by Fiona Dillon in the
Irish Independent on Age Discrimination.
On Monday 13 January Richard was interviewed on Highland Radio to
discuss the issues relevant to older workers in the Irish economy.
Ewelina Jastrzebska who is a Legal Secretary in our firm won Arnotts
Photography Competition for the best picture of their Christmas lights.
Why You Need A Solicitor For An Employment Law Case
If ever there was a case which indicates that an individual needs
representation it was case ADJ-00019796. It was an Unfair Dismissal
case involving an agency worker and an employment agency.
The agency worker represented themselves.
The worker had a contract with the agency.
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The worker was paid by the agency.
The worker would have seen themselves as at all times an employee of
the agency. For all employment law purposes except the Unfair
Dismissal legislation that is the position.
Section 13 of the Unfair Dismissal (Amendment) Act 1993 specifically
provides that for the purposes of an Unfair Dismissal case it is the hirer,
being the entity to whom the agency worker is sent to and works with,
who is deemed to be the employer.
In this case the Adjudication Officer found that as the individual had
brought the case against the agency that in those circumstances the
employee could not pursue a claim for Unfair Dismissal because they
had brought the claim against the wrong entity.
There is another issue which arises and that is that individuals bringing
claims to the WRC may often not have the funds to engage a Solicitor.
There is a serious issue now about the requirement for individuals to
have legal aid.
In the alternative there is a necessity for individuals to have a right to
get advice from the WRC which would be an independent section as to
who claims should be brought against and how claims should be
specified and if they are given the wrong advice they would have a claim
against the WRC. That of course is not going to happen.
The sad reality of matters is that in many cases employees do not know
what claims to bring or how to properly bring the claims or whom to
bring the claim against.
This is just one example of one of those type of cases.
Employment legislation in this country is complex. There are many bar
room lawyers who will advise people. As Specialist Employment Law
Solicitors we see issues arising all the time where people come to us
having been told or believing that they have cases. Individuals can
bring employment rights cases to the WRC. This is rights that are
specified in specific legislation under specific sections of that
legislation. It must also be remembered that the legislation in this
country determining whom the employer is depends on the particular
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circumstances of the particular case. The system which we have in the
WRC is that anybody can simply fill up a claim form and send it in.
However sometimes they forget that they are dealing with serious
technical legal cases. If they bring the case incorrectly then in those
circumstances their case will be dismissed, and could become statute
barred.
This is however also a case where the agency worker cannot make an
appeal to the Labour Court. The reason on that is because of a recent
decision of the Labour Court involving Dunnes Stores. In this case the
Adjudication Officer found that the case was not well founded. The
Labour Court has specifically specified in that case that in Unfair
Dismissal cases if a matter is not going to have an award made that the
specific worth of the legislation provide that the Adjudication Officer
rather than finding the case “not well founded” must actually use the
specific words “dismiss”. That word was not used here.
It’s A Pity Adjudication Officers Do Not Read Decisions of the
Labour Court
The Labour Court is the Appellate body from the Workplace Relations
Commission. In decisions from the 2nd December going back twelve
pages there is a litany of examples where the Adjudication Officers have
effectively totally disregarded two decisions of the Labour Court.
The relevant case references are UDD1959 and TED1923 now case
TED1923 is subject to a point of law appeal but that is a separate
matter. Pending that appeal taking place Adjudication Officers should
follow the decision in UDD1959 and TED1923.
Where Adjudication Officers do not do so then there is an issue that
employees, and this will only apply to employees do not have an appeal
to the Labour Court. In such circumstances cases are going to have to
be considered to be taken against the Workplace Relations Commission.
In relation to cases under the Unfair Dismissal legislation where the
Adjudication Officer is not finding in favour of the employee the Labour
Court has clearly set out that due to the wording of the Unfair Dismissal
legislation it is a matter for the Adjudication Officer to “dismiss” the
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case. From reviewing decisions we see cases where Adjudication
Officers have put in phrases like “not well founded” or “failed for lack of
prosecution”. However the word dismiss is never used in many cases.
Provided the word “dismiss” is used the Adjudication Officer can add in
any other wording that they like as is clear from the decision UDD1959
but they must use the word “dismiss”.
In relation to claims under other Acts the issue is as set out in TED1923
that adjudicators must look at the particular wording of the particular
Act. In general most of these provide that the phrase “not well founded”
is to be used when dismissing a case. It is not sufficient to use phrases
like “fails for lack of prosecution” or phrases such as “I do not uphold
the complaint”.
This is an issue where we wrote to Liam Kelly as Director General of the
Workplace Relations Commission some time ago. We gave examples.
We could do so now but that might be unfair to particular adjudicators
where clearly the Workplace Relations Commission has not passed this
on to them. We would argue that the Director General of the Workplace
Relations Commission Mr Liam Kelly should pass a copy of case
UDD1959 and TED 1923 to each Adjudication Officer and ask them to
read it.
It is quite appalling that there is the potential that individuals may not
be able to lodge appeals because the Workplace Relations Commission
has not used the correct wording in the decision issuing.
Of course we don’t blame Adjudication Officers. They have to deal with
a myriad of legislation which is not codified. The Workplace Relations
Act 2015 is a complete dog’s dinner of a piece of legislation. The level of
drafting of that particular piece of legislation quite frankly is quite
astonishing. Of course the reality of matters is that what was trying to
be done was to deal with hundreds of pieces of legislation that are
contradictory as regards wordings used and to try to bring them all
together. They had a good stab at it. However that is not sufficient.
The Act is the Act under which Adjudication Officers have to operate.
While the issue in relation to the Terms of Employment (Information)
Act is under appeal pending the appeal taking place and determining
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matters is it a matter for Adjudication Officers to comply with decisions
of the Labour Court.
It is not that hard. It is relatively simply.
You might then ask why this is happening. There is a simple reason.
The Workplace Relations Commission have put in place a pro-forma
provision in decisions which is completely contrary to the Acts and is
being improperly used by Adjudication Officers. The Workplace
Relations Commission needs to get their finger out and get this
resolved.
When it comes to the Workplace Relations Commission decisions of the
Labour Court are binding upon them. Those decisions have to be
complied with. It is not a matter of whether they like those decisions or
they don’t like those decisions. It is irrelevant. Decisions of superior
tribunals and the courts are binding upon them. The same applies to
the Labour Court in relation to decisions from the High Court on a point
of law for judicial review. The Labour Court simply apply those.
It is quite astonishing that it would appear that decisions of the Labour
Court are being ignored by Adjudication Officers. This did not happen
in the Equality Tribunal nor in the Labour Relations Commission.
It should not be applying in the Workplace Relations Commission that
they simply ignore decisions of the Labour Court.
In respect of the two decisions which we refer to these were from a very
experienced division of the Labour Court. It was headed up by the
chairman. These were seriously considered decisions. The fact that we
may disagree with one of them does not mean that we do not respect
the fact that these decisions were ones which were thought they arose
out of a management meeting which the Labour Court called.
We have written to the Director General requesting that he would
address this issue.
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Should We Seek To Have Zero Tolerance For Occupational Violence
And Harassment
Violence and harassment in workplaces are a complex phenomena.
There are significant economic and human costs related to same.
Employers are increasingly aware of emerging requirements designed
to protect workers safety and discourage behaviour which puts
employees at risk. There is risk of both emotional and physical distress.
Sexual harassment in workplaces is associated with higher costs and
lower profitability. This includes such matters as increased employee
turnover, productivity losses, and, costs resulting from associated sick
leave. Workplace sexual harassment can result in expensive
employment law claims against employers.
The International Labour Organisation report indicates that up to 12%
of workers reported unwanted sexual attention or harassment,
humiliating behaviour or verbal abuse in the workplace. The reality is
numbers are likely to be significantly higher.
In June 2019 the Violence and Harassment Convention 2019 by the
ILO was adopted. It is the first time that violence and harassment at
workplaces have been included in global labour standards.
The Convention requires Member States to establish legally binding
measures to ban and punish violence and harassment at work. In
addition Member States must ensure that employers have a policy in
place to address violence and harassment.
This policy should state:1. That violence and harassment will not be tolerated;
2. Put in place prevention of violence and harassment programmes;
3. Set out the rights and responsibilities of both employees and the
employer;
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4. Contain relevant information on complaints and investigation
procedures;
5. Provide that all communications relating to incidents of violence
and harassment will be properly considered and acted upon;
6. Specify the right of privacy of individuals and confidentiality;
7. Include measures to protect complainants, victims, witnesses
and whistle-blowers.
The issue then is what is violence and harassment in the workplace.
The 2019 Convention specifies that violence and harassment are
defined as
“A range of unacceptable behaviour and practices… that aim at, result
in, or are likely to result in physical, psychological, sexual or economic
harm”
This is set out in Article 1.
This definition includes verbal and physical abuse, bullying, sexual
harassment and stalking.
It is interesting that the Convention looks to cover all workers
regardless of their contractual status and so that this would include job
applicants, trainees, volunteers and effectively self-employed as well
who would be there as contractors. The Convention seeks to cover work
related communications such as email in order to account for situations
where work is not carried out in a physical workplace.
What is interesting also is that the Convention recognises that violence
and sexual harassment can have many dimensions and this can be a
result of actions by third parties such as service providers and members
of the public.
The Convention proposes that appropriate assessments should take
place to take out hazards and risks involving third parties. This would
be whether they are perpetrators or targets of the inappropriate
behaviour.
As we move into this new decade employers need to be aware of a trend
towards increasing regulatory requirements to protect employees.
Employers cannot afford to ignore the implications for staff wellbeing
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and the associated costs arising from workplace violence and
harassment. It is simply good business now for employers to consider
how existing occupation and safety and health regulations may be
interpreted to ensure protections for different groups of workers
particularly those who are most vulnerable. Creating a workplace based
on dignity and respect will not happen immediately.
No matter how well intentioned an employer is this does not happen
overnight. It does require investment. Employers wishing to be more
proactive in this area at the start need to look at existing occupational
risk and health and safety assessments to ensure that they include
violence and harassment and that they also cover third parties.
Sexual harassment and violence in workplaces can effect individuals
from the very top to the bottom of any organisation. Those who see such
actions within the workplaces even if not directly a target themselves
can also suffer psychological injuries as a result of the mental stress
they are put under as a result of such inappropriate actions.
By having such policies and procedures in place employers can reduce
the risk of claims against them. They can create a more positive working
environment. They can create a more profitable working environment.
There are economic benefits for employers to be proactive in supporting
workplaces where dignity is not just a policy document but is actually
implemented in practice on a daily basis.
Workplace Bullying – It Can Affect Your Physical And Mental Health
It is now being suggested that being bullied at work will not just effect
a person emotionally but can have serious consequences for a person’s
general health.
It has long been accepted that where bullying occurs this can have an
adverse mental health effect on the person who is bullied. It would now
appear that information is coming forward that this can have an impact
on your physical health also.
Research from the University of Copenhagen has indicated that there is
a clear pattern which has emerged for both men and women that some
8% to 13% of those who had been bullied were 1.59 times more likely
than others to develop a cardiac related illness such as heart disease
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or stroke. Put in plain english heart attack problems increase by 59%
in those bullied compared to those who had not been bullied.
This means that there is effectively a causal link between bullying at
work and heart disease.
If bullying in workplaces could be removed this would mean that we
would avoid 5% of all cardiovascular cases.
It cannot be said that the studies that have been taken out can outright
prove that workplace bullying causes heart problems and diabetes. It is
possible for example that pre-existing mental health vulnerabilities
increases a person’s risk of being bullied or the risk of developing
physical health problems later on. However there are plausible
mechanisms which could explain how bullying leads directly to physical
illness. These include rising levels of stress hormones and bullying
victims adopting harmful coping behaviours such as eating to excess
and drinking too much alcohol.
For employees and employers it is important to be aware of the adverse
consequences from experiencing workplace bullying. If a person has
been bullied they should seek help as soon as possible.
This is not heading to your Solicitor straight away. This is first of all
going and seeing your Doctor. Your Doctor will be the person best able
to deal with your health issues. It may well be that you may ultimately
need to see a Solicitor if matters do not resolve themselves from a
mental or physical health perspective. However your Solicitor should
not be your first port of call. It should be your Doctor.
You then need also to look at what supports there are in an
organisation. If you are being bullied you should look at raising a
grievance through the company internal grievance procedures. If you
are in a unionised workplace then your union should be able to assist.
If you are not in a workplace which has a union then an employment
law Solicitor may well be able to help you in putting in place the
grievance documentation so that you can properly present same in a
way which is beneficial to you. This is not about going to court. This is
about getting the bullying to stop.
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In cases where the bullying does not stop or you have suffered a serious
physical or mental illness or injury because of bullying then of course
you need to see a specialist Employment Law Solicitor who also has
experience in relation to personal injury claims. To bring a claim in the
courts that you have suffered an injury due to bullying the claim must
be brought within two years of the injury having occurred. While
bullying may go on for a considerable number of years the injury itself
may only become apparent after some time. However if you believe that
you have suffered a physical or mental illness because of bullying then
in those circumstances of course you should see a Solicitor or you at
least need to be aware of the time limits in which to refer a matter to a
Solicitor.
To bring a claim of bullying to the courts you need to be able to show
that there was repeated inappropriate behaviour and that that repeated
inappropriate behaviour resulted in either a physical or mental injury
to you.
Bullying in workplaces is a particularly odious activity and one which
employers need to see as a potential liability against them which can
easily be avoided by putting in place appropriate supports to avoid
bullying in their workplaces.
The Importance of Naming Employers Correctly
This arose in ADJ00022146. The employee in this case had named
incorrect respondents as employers and the Adjudication Officer held
they had no jurisdiction to hear the complaint.
The Adjudication Officer quoted the case ADJ12478 where the
Adjudication Officer stated;
“In deciding whether or not to grant leave to amend the name of the
respondent, I have taken account of the determination of the
Employment Appeals Tribunal in Jeevnaham Al Tambraga –v- Orna
Morrisey and Killarney Avenue Hotels UD36/2011. In its majority
determination, the EAT found that while Section 39 of the Organisation
of Working Time Act gave certain scope to the Tribunal to amend the
name of the Respondent, this is qualified in that there must be
inadvertence on the part of the replying party to justify the making of
an amendment”.
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The Adjudication Officer pointed out that the Tribunal in that case went
on to find;
“…there was no inadvertence in this matter. In evidence the claimant
stated he had had his payslips which clearly state his employer…”
The Adjudication Officer in this case held that the payslips submitted
in evidence clearly show the name of the employer.
The name used by the employee was entirely different from the
employer’s correct name and shares no common element or single
name. The Adjudication Officer pointed out that the claim was lodged
two weeks after the complaint contravention.
This in our view is not an unusual issue which arises. It is quite normal
that we will have an employee who will come to see us and state that
they were employed by “Joe Murphy”. However, that will not be the legal
name. Their payslip may very well have “Joe Murphy & Co. Limited”. If
the employee issues against “Joe Murphy” then there is going to be
difficulties getting the name changed. It may be possible in that there
would be at least some similarity between the two names. However, if
the company name was actually completely different from the owners
name or who the employee thinks is the owner there may be a lot more
difficulties. The alternative argument that arises is that the employer
sustained no detriment as the complaint may have been delivered to
their premises where they operate.
The best practice always is for employees to check who their actual
employer is. Their Revenue file will give the name that has been
returned to the Revenue. Their contract or their payslips will also have
particular names. If in doubt it is beneficial to issue against all. At some
times the issue is going to be very complex. We have had situations
where we have had to issue claims against fourteen different entities
because it was so unclear as to who the employer was. If in doubt it is
our approach to issue proceedings against every possible entity who
could be the employer rather than run the risk of having a difficulty
subsequently arise. It is however a matter for an employee in issuing
proceedings to make sure that they issue the proceedings against who
their employer is. You might think that because you would check with
the Revenue that they would have the relevant information on it. That
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is not always the position as the Revenue will accept whatever name is
given to them which may not actually be the legal name. This is an issue
which is going to arise more often and it is one where there does need
to be some clarity and probably some employment Legislation brought
in which requires an employer when registering an employee to set out
the full legal name and that the employee is entitled to issue against
the name returned to the Revenue and that that would be deemed to be
be sufficient for having any amendment to the proceedings necessary,
at any stage, even post hearing and post determination to seek
enforcement.
WRC Decisions
This issue is relevant to case ADJ00019905. There were two particular
cases one of which was under the Organisation of Working Time Act.
The Adjudication Officer in this case held that the employer must close
off the offer made to the employee in respect of an underpayment which
was part of a particular claim. Such a decision is not enforceable. There
is no method under the Workplace Relations Act to enforce such an
award. In addition, because the Adjudication Officer did not use the
phrase “founded or not well founded” the case cannot be appealed.
This is a significant issue that is arising in a lot more cases that we are
reviewing.
Taking into account the decision of the Labour Court in TED1923 if this
matter goes on appeal the Labour Court may well hold that it has no
jurisdiction to hear the appeal.
What happens where there is no decision?
This issue was referred to in case DWT1931. In this case the Labour
Court pointed out that two matters before the Adjudication Officer
under the Industrial Relations Act 1969 which the complainant
attempted to refer to the Court of Appeal were both claims relating to
alleged bullying and harassment but where the Adjudication Officer
declined to make any recommendation in respect of either of them and
it follows that the Court had no jurisdiction in respect of them and is
precluded from making a decision in relation to them as they were not
validly before the Court.
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While the Court did not set out the relevant Legislation a claim before
an Adjudication Officer would be made under Section 13 of the
Industrial Relations Act 1969. Section 13 (3) specifically provides that
an Adjudication Officer shall make a recommendation to the parties.
There is an argument that where an Adjudication Officer has not made
a recommendation that an employee would be entitled to refer the
matter to the Labour Court directly other than by way of an appeal.
However, it is unacceptable that where matters go before an
Adjudication Officer that a recommendation would not issue. It is
entirely different if the parties agree to withdraw a matter but the
legislation in Section 13 is clear and if a matter is put before an
Adjudication Officer and unless the party making the compliant
withdraws the complaint the Adjudication Officer is obliged to issue a
recommendation.
The Format of WRC Decisions
This issue arose and is arising in a number of cases but one example is
ADJ-00017441. In this case the Adjudication Officer found that the
claim for two days public holidays were well founded. However, there is
nothing in the decision setting out what the amount of this is.
Therefore, this is not an enforceable decision. To be an enforceable
Decision it needs to have an amount in it.
This is an issue which is arising in a number of cases.
Using an Internal Grievance Procedure
This issue arose in a case of ADJ00021049 being a case of Abbey Ellis
and OSG Restaurants Limited. What is interesting in this decision is
that the Adjudication Officer specifically stated that the Adjudication
Officer could not understand why the complainant failed at any stage
to invoke either the Grievance Procedure or utilise the respondent’s
open door policy either around the time of the first incident or prior to
departing the office without informing the relevant line manager. The
Adjudication Officer pointed out that these procedures are included in
the crew handbook which are referred to in the contract of employment
which the employee acknowledged receiving.
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This case was brought under the provisions of the Employment Equality
Act 1998. Unlike a claim brought under the Unfair Dismissal Act there
is no requirement under the Equality Legislation or in any case law for
an employee before bringing a case under the Equality Legislation
including that for discriminatory dismissal to utilise an internal
Grievance Procedure.
While of course it is useful that an employee would do so, there is no
legal requirement on the employee to do so.
Clearly that Adjudication Officer took a different view.
It will be interesting to see if this case goes on appeal to the Labour
Court.
Forced Retirement – How Does an Employer Objectively Justify A
Mandatory Retirement Age?
Currently in Ireland in many private businesses there will be a
mandatory retirement age of 65. This traditionally was linked to the
state pension age. The state pension age is now rising.
Because of changes in the Employment Equality Acts 1998 – 2015 an
employer must be able to reasonably and objectively justify a retirement
age. This arises where an employee is bringing a claim that they have
been discriminated on the grounds of age.
For employers there is a difficulty. This also applies to employees trying
to bring a claim. There is no statutory guidance on this point.
Instead the issue of objective justification and the tests to be applied
arise from court cases including decisions of the European Court of
Justice.
For employers the best advice before setting a mandatory retirement
age or reviewing a mandatory retirement age which is already in place
is that they should look at the criteria for objective justification. This is
to ensure that they can say that they have a reason which is objectively
justified.
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In many cases that go before the WRC or an appeal to the Labour Court
this exercise is only undertaken by employers after a case has been
taken which does limit an employer’s ability to be able to justify matters.
One issue which is arising is that employer’s should be discussing with
employees retirement well in advance of the retirement age. This has
the advantage of highlighting to the employee what the retirement age
is and the planning that is being put in place. A lot of employers do not
do this. Some of the grounds which can be raised are
1. Succession Planning.
Employers do need to plan for the future. This means they must
have the right people in place. Those people must have the
appropriate skill sets and experience for the business. It has been
held that mandatory retirement ages have been held to promote
the aim by facilitating the retirement of older employees. This
means that there are opportunities for younger employees who
may have different skills or experience which are useful for the
employer. However in looking at the issue of succession planning
again employers have to be able to show that particular skills are
needed. Those skillsets would have to be different than those of
the employee whom the employer is seeking to retire.
2. Putting in place an age balance in the workforce.
It is sometimes argued that the mandatory retirement age can be
used to establish a balanced level of experience in an
organisation. This can be an objective justification where it
provides an organisation with a wider mix of experience and skills
and can allow for the recruitment of people with different skillsets
and experience. However in looking at this again it is important
to ensure that this is a stated aim of the employer. This is harder
to prove where an employer may have an older age group of
workers and younger workers have not been engaged.
3. Health and safety concerns.
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It is certainly allowed to have mandatory retirement ages for
employees who work in certain categories such as drivers and
pilots where the job is physically demanding. It must however be
remembered that not every working environment has the same
risks to health and safety. It is extremely difficult for an employer
to show that there would be a health and safety concern in
relation to say an office worker. If an employer is relying on the
health and safety defence then in those circumstances the
employer needs to have in place a risk analysis which evaluated
the particular working environment in setting the retirement age.
Now because of technology many workplaces are less physically
demanding.
4. To encourage the recruitment and promotion of younger people.
It is an accepted argument that a mandatory retirement age may
be necessary to encourage employees to stay and progress within
an organisation so that individuals see there is a prospect of
being promoted into more senior roles. This is harder for
employers to rely on where there may be no promotional
opportunities. In those circumstances the employer has to fall
back on the defence of wanting to engage younger people. The
difficulty with that particular defence is that the Employment
Equality Legislation itself outlaws a situation where an employer
will discriminate against older applicants for a job in favour of a
younger applicant. For example an employer cannot put an
advertisement online or in a newspaper saying
“Wanted person under 30 to fulfil the position of XXX”

Conclusion
Employers need to be careful in relation to setting mandatory
retirement ages. If an employer has a mandatory retirement age then
the best advice that we can give at this stage is that the employer sits
down and works out why they need to have that age. If the answer is
“well we’ve always had it” then that probably is not going to be a good

21

enough reason. The employer needs to then sit down and set out the
criteria as to why they need to have the particular age. It may be when
the actually look at it that the age may be higher or lower than 65. It is
necessary for employers to look at this area very carefully. For
employees because of the mismatch between the statutory retirement
age for a state pension and that in contracts of employment which are
now expanding there is a significant pressure on those employees to
seek to bring discrimination claims. There are a number of reasons for
this. The first is that the employee needs to have an income coming in
rather than relying on the dole. The state pension is higher than the
dole. The second is that because of falling values of pension funds many
employees now need or want to continue working so as to maintain
their current lifestyle. Thirdly there are many employees because of
increased life expectancy just want to continue working. Many of these
will be both physically and mentally capable of doing the job.
We have yet in this country to have a serious discussion about the issue
of retirement ages. The retirement age for the civil service is rising to
70.
The state in bringing in legislation has failed to set out the tests which
an employer must put in place to justify a mandatory retirement age or
any retirement age. It is unfortunate that legislation is brought into
Ireland by the Oireachtas which sounds very nice but leaves both
employers and employees in a legal wasteland where there is absolutely
no certainty and these situations are more and more often resulting in
cases being taken to the Workplace Relations Commission. That is
neither acceptable to employers or employees.
The state does have an obligation when it brings in legislation to bring
in the appropriate guidelines and tests rather than some general criteria
which really have no specifics contained therein.
Unfortunately in Ireland sloppy legislative drafting is the norm.
Legislation is brought in which has great sound bites but no
practicalities attached thereto.
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How not to Run a Disciplinary Hearing
This arose in a case of ADJ/00021713. The Adjudication Officer was
been extremely critical of the employer and awarded a sum of €7,500
even though finding that the employee had contributed to their
dismissal.
There had been an audit in the hotel where two particular issues were
identified. One being the allocation of tips and the other a breach of the
drugs and alcohol policy and particularly in relation to the consumption
of alcohol. This was consumption of alcohol by the employee.
The Adjudication Officer held that the failure of the investigator to
produce a written report with reasoned findings is grounds for concern.
While the employee did admit to much of the conduct alleged against
him there is no record of the investigators finding. The Adjudication
Officer correctly pointed out that whatever the conclusions were they
should have been recorded in writing along with the reasons for those
conclusions. The Adjudication Officer stated it is simply not enough for
an investigator to appoint as part of a process leading to a disciplinary
action to have a word in the ear of someone in the HR Department
telling them to proceed when there is no evidence as to what was
actually said and the complainant had no opportunity to address it as
was his right and that this was a critical flaw.
The Adjudication Officer was also critical of the manner in which the
person undertaking the disciplinary hearing dealt with matters and
pointed out that if that individual could not be bothered going over each
point or was too busy to conduct a proper hearing that the person
holding the disciplinary hearing should have declined to undertake it.
This is a further example where employers are losing cases simply
because of the fact that proper procedures are not followed.
While it is not set out in the decision it is unclear as to what internal
Disciplinary Procedures, if any, apply. Even if there were none there is
a requirement to comply with the Code of Practice and Grievance and
Disciplinary Procedures. Where an employer is considering holding a
disciplinary meeting or an investigation it is important to get
appropriate advice from properly qualified individuals as to how such
an investigation or disciplinary process should run. This may appear
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burdensome to some employers but the reality is that if this is not
attended to then there is a much greater potential that a subsequent
unfair dismissal claim will be successful.
When is legal representation required in dismissal cases?
This issue arose in ADJ00020709. In this case the employee sought
legal representation but was informed by the employer that he could
only bring a Trade Union representative or a colleague. The company
was not unionised. Given the sensitive nature of the issues involved the
employee stated he was not in a position to bring a colleague to the
meeting. The exceptional circumstances regarding representation was
reviewed by the Adjudication Officer quoting the case of Burns –vGovernor of Castlerea Prison 2009 IESC33. In that case the Supreme
Court set out the test as being;
1.
2.
3.
4.
5.

Seriousness of the charge and the potential penalty;
Whether any points of law were likely to arise;
The capacity of the person to present his own case;
Procedural difficulties;
The need for reasonable speed in making the Adjudication that
being an important consideration; and
6. The need for fairness as between the parties.
The Adjudication Officer found that the allegations against the
complainant were very serious and that both the potential penalty of
dismissal and the potential for reputational damage which the charge
carried were significant together with the fact that the company was
operating under UK employment law and dealing with a number of
protected disclosures under the UK whistle-blower Legislation
including a complaint by the employee about harassment and concerns
about a wider problem with regard to the culture within the
organisation. The Adjudication Officer held that this brought the claim
within the exceptional category where legal representation was
required.
This is the case which was reported in the paper where the employee
was awarded €7,500 relating to the issue of what was on WhatsApp
groups.
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The Adjudication Officer in this case quoted Section 6 (4) of the Unfair
Dismissal Acts and the case of JVC Europe Limited –v- Panisi 2011
IEHC279 with the High Court summarised the legal framework as
follows;
“The issue for the Tribunal deciding the matter will be whether the
circumstances proposed to found the dismissal were such that a
reasonable employer would have concluded that there was misconduct
and that such misconduct constituted substantial grounds to justify
dismissal.“
The Adjudication Officer also quoted the case of the Governor and
Company of the Bank of Ireland –v- James Reilly 2015 IECH241. Mr.
Justice Noonan elaborated on what was required in the context of Section
6 of the Act as follows;
“It is thus clear that the onus is on the employer to establish that there
were substantial grounds justifying the dismissal and that it resulted
wholly or mainly from one of the matters specified in Section 6 (4) which
includes the conduct of the employee or that there were other substantial
grounds justifying the dismissal. Section 6 (7) makes clear that the Court
may have regard to the reasonableness of the employer’s conduct in
relation to the dismissal. That is however not to say that the Court or
other relevant body may substitute its own judgement as to whether the
dismissal was reasonable for that of the employer. The question rather
is whether the decision to dismiss is within the range of reasonable
responses of a reasonable employer to the conduct concerned – See Royal
Bank of Scotland –v- Lyndsay UK EAT 0506/09/DM”.
The Adjudication Officer set out that where a question of Unfair
Dismissal is an issue the High Court in Frizelle –v- New Ross Credit
Union Limited 1978 IEHC137 is one where the High Court provided a
list of premises which must be established to support a decision to
terminate being as follows;
1. The complaint must be a bona fide complaint unrelated to any other
agenda of the complainant;
2. Where the complainant is a person or body of intermediate
authority, it should state the complaint, factually, clearly and fairly
without any innuendo or hidden inferences or conclusion;
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3. The employee should be interviewed and his version noted and
furnished to the deciding authority contemporaneously with the
complaint and again without comment;
4. The decision of the deciding authority should be based on the
balance of probabilities flowing from the factual evidence and in
light of the explanation offered;
5. The actual decision as to whether a dismissal should follow should
be a decision proportionate to the gravity of the complaint and of
the gravity and effect of dismissal of the employee.
Put very simply, principles of natural justice must be unequivocally
applied”.
The Adjudication Officer in this case set out that the WhatsApp group
had been in existence for eight months, all seven employees who were
in the group were dismissed.
In this case the Adjudication Officer held it was unreasonable for the
company to send a letter to the employees co-workers prior to the
appeal process being heard informing them of the dismissal and the
letter sent by the company to all of the employees clients objectionable.
The Adjudication Officer set out that the letter to the clients issued prior
to the consideration of the appeal which he was entitled to bring and
would include a request to take into account mitigating factors which
could have resulted in a lesser sanction than dismissal.
The Adjudication Officer set out that the behaviour of the company was
not one would expect from a reasonable employer.
In this case the Adjudication Officer did find that the employee
contributed to his dismissal by his actions which the employee accepted
were ill judged and inappropriate. The employee obtained new
employment within six weeks following the dismissal. The employee
stated that he had losses of 1.5 months’ salary and also losses in
respect of an entitlement to company shares and a contractual bonus
scheme. The Adjudication Officer in this case set the compensation at
1 month’s remuneration being €7000.
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Unfair Dismissal Claims – The Tests
In the case of Dublin City Council and Maguire UDD1973 the Labour
Court helpfully has set out the Law in this area.
The Court set out that the test for the Court in such cases is not
whether the Court would itself decide to dismiss and employee for the
conduct. Rather the test for the Court is that which is set by Lord
Denning in the British Case of British Leyland Limited –v- Swift 1981
IRLR91, a test which was confirmed in this jurisdiction in Foley –v- Post
Office 2000 ICR1283. Lord Denning stated;
“If no reasonable employer would have dismissed him then the
dismissal was unfair but if a reasonable employer might have dismissed
him, then the dismissal was fair”.
The employee had been absent on genuine reasons sick for a period of
time. The Court pointed out that in the case of Drierawska –vWincanton Ireland UD/7/2012 the EAT observed that;
“…an employer cannot reasonably be expected to employ someone with
an unacceptable level of absences not withstanding that the reasons for
the absences are genuine”.
This is a helpful restatement of the law.
How Restrictive Clauses in a Contract may increase the Level of
Compensation in an Unfair Dismissal Case
This issue arose in ADJ20363. The Adjudication Officer in this case
awarded a sum of €250,000. The Adjudication Officer held that the
ability of the employee to mitigate his losses was severely restricted by
a clause in his Contract of Employment namely “certain restrictive
clauses” which identifies periods of time and certain types of entities
from which the claimant is precluded from seeking employment with,
without first seeking specified written consent of the Executive Vice
President of Global Human Resources.
Where an employer is putting in a contract with restrictive covenants it
is useful now it would appear, from this case, to include a clause that
the employer can waive any specific restrictive covenance as otherwise
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an employer in an Unfair Dismissal case could well be caught with a
significant award.
Mitigation of Loss in Unfair Dismissal Cases
This issue arose in the Labour Court in case UDD1974 being a case of
Philip Smyth and Mark Leddy. The Labour Court has helpfully set out
that the Court must have regard to an employee’s effort to mitigate loss.
The Court set out;
“The Court expects to see evidence that employees who are dismissed
spend a significant portion of each normal working day while they are
out of work, engaged actively in the pursuit of alternative employment. In
the instant case no such evidence was produced and the Court has no
alternative but to conclude that insufficient effort was made to mitigate
the losses incurred as a result of the unfair dismissal. In accordance with
the requirements of Section 7 (2) of the Act this must be reflected in the
compensation to be awarded”.
The Court in this case held that there appears to have been only “token”
attempts to seek alternative employment. In this case a sum of €1,000
only was awarded.
The issue of mitigating loss arises in any claim under the Unfair
Dismissal Legislation. This includes claims for Unfair Dismissal and
claims for Constructive Dismissal.
It is vitally important that any employee who is dismissed can show that
they actively sought work.
We have covered this in other issues of our Newsletter but effectively
the test is worked on the basis that the employee who is dismissed or
who resigns must treat their new “job” effectively as being one to look
for work.
It is helpful that the Labour Court have restated this.
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Unfair Dismissal – Mitigation of Loss
This issue arose in ADJ00023348. In this case the employee had been
in receipt of illness benefit from the Department of Employment Affairs
and Social Protection and was not available for work. While the
Adjudication Officer held in favour of the employee compensation of
only €500 was awarded.
Where an employee is not available to work and is not seeking work and
this would include situations where the employee is in receipt of illness
benefit then there is no economic loss. In relation to Unfair Dismissal
cases these are valued on the basis of the economic loss. If there is no
economic loss in those circumstances the maximum compensation is
four weeks wages.
Unfair Dismissal
In a case of an Operator and a Manufacturing Plant involving an
employee effectively producing their own labels this matter was dealt
with under ADJ00022910. The employer was a large company and it
was alleged that no alternatives to dismissal were adequately
considered. The employee referred to the case of Connaght Gold –vConnor Rafter UD48/2004, Frizelle –v- New Ross Credit Union Limited
1997 IEHC137, Higgins –v- Irish Rail Credit Union Limited
UD480/2006 being a case where the EAT referred to fair procedure
requirements to ensure transparency, clarity and clear structures. The
employee contended that access to notes is endorsed in the High Court
in the case of Maher –v- Irish Permanent (No. 1) 1998 ELR and the
proportionality test detailed in Bank of Ireland –v-Reilly 2015
26ELR229 which case called for an assessment and proportionality of
the employers response must have regard to the surrounding
circumstances including the impact of the conduct on the employer as
against the impact of the dismissal on the employee.
The employer contended that the actions of the employee breached the
trust and confidence and cited the case of Looney and Co. Ltd UD1984
KN0 Hotel and Resorts Limited UD27/2004 and Murray –v- Meath Co.
Council UD43/1978.
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In this case the Adjudication Officer helpfully set out what the issue of
financial loss was as set out in Section 7 (3) of the Unfair Dismissal Act
as;
“Financial loss in relation to the dismissal of an employee includes any
actual loss and any estimated prospective loss of income attributable to
the dismissal and the value of any loss or diminution attributable to the
dismissal, or the right of the employee under the Redundancy Payment
Acts 1967 -1973 or in relation to superannuation”.
In this case the Adjudication Officer awarded a sum of €60,000 in
compensation.
What is interesting in this case is that the Adjudication Officer set out
that the employee had not worked since the dismissal. It appears that
the employee studied for an ECDL to improve his employability. The
Adjudication Officer held that the fact of losing a high paid job without
a positive reference or good reason to leave such good job had negatively
impacted the ability to find employment.
What is not set out in this case is the efforts by the employee to actually
find employment. This may well have been argued though it is not set
out in the decision. The Labour Court following decisions of the EAT
have been consistently holding that where an employee is employed and
is then dismissed that the new job which the employee has is effectively
seeking new employment.
If an employee decides to go and attend a course, to improve their
potential of getting work that may mean that they are not available to
actually look for work. This is a problem which employees have but the
law in relation to this seems clear. It is probably that some efforts were
produced before the Adjudication Officer to show this as if it had not
been taken into account that the employer was represented by IBEC it
would be surprising if that argument relating to minimising loss had
not been made.
Unfair Dismissal – Reinstatement
An interesting case on this arose in case ADJ/00019429. In this case
the employer argued that there was a genuine redundancy. The

30

Adjudication Officer held against the company on this point. The
employer argued that there was then a breakdown in trust and
confidence.
The Adjudication Officer importantly pointed out that a break down in
trust and confidence suggests that there was some sort of contribution
by the complainant to the situation. The Adjudication Officer points out
that the respondent employer argued that the reason for the dismissal
was a genuine redundancy. The Adjudication Officer importantly
pointed out that this assertion alone negates the argument that there
was a breach of trust and confidence surrounding the termination of
employment. As redundancy, though it is not set out in the decision, is
to deal with a position or job and not the individual it is impersonal and
therefore if employers are going to argue that there was a redundancy
situation which is then overturned it is, in our opinion, not realistic for
them the argue against reinstatement on the basis of there was a breach
of trust and confidence.
The decision of the Adjudication Officer makes absolute sense.
An employer who is arguing that there has been a breach of trust and
confidence cannot at the same time argue that there was a genuine
redundancy.
Dismissal/Resignation
This issue was addressed in case ADJ00023348. In this case the
Adjudication Officer helpfully quoted the case Redmond on dismissal
the third addition at page 493 in relation to the issue of dismissal where
it states
“In general a person is dismissed when the employer informs him clearly
and unequivocally that the contract is at an end or of the circumstances
leave no doubt that dismissal was intended or may reasonably be
inferred as having being intended.”
In relation to the issue of resignation the Adjudication Officer set out
the case of Millett –v- Shinkwin DEE4/2004 ELR319 where the Labour
Court stated the general rule as follows
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“A resignation is a unilateral act which, if expressed in unambiguous and
unconditional terms, brings a contract of employment to an end. The
contract cannot be reconstructed by a subsequent unilateral withdrawal
of the resignation. Where adequate notice is given, the contract is
generally terminated in accordance with its terms and since there is no
repudiation the acceptance of the resignation by the employer is not
required in order to determine the contract”.
The Adjudication Officer also quoted Redmond on dismissal law at page
495 on the issue of resignation stating
“Where unambiguous words of resignation are used by an employee to
an employer, and are so understood by the employer, generally it is safe
to conclude that the employee has resigned”
Resignation in Haste
This issue arose in case ADJ00022430.
The Adjudication Officer in setting out the law on the issue of a heat of
the moment resignation referred to the case of Millet –v- Shinkwin 2004
ELR319 where the Court determined;
“That where an employee makes a decision to resign which is not fully
informed because he/she is not in a position to fully evaluate his/her
options or he/she may act on a misinterpretation of something which
is said or done and the situation is still retrievable, it would be
unreasonable for an employer to deny an employee an opportunity to
recant within a reasonable time once the true position becomes clear
as such a denial may in the circumstances amount to a dismissal”,
The Adjudication Officer pointed out that there is a significant body of
authority for the proposition that there are exceptions to the general
rule that where a person resigns in clear and unambiguous terms that
this is unconditional. The Adjudication Officer quoted the case of KwikFit (GB) Ltd –v- Lineham 1992 IRLR156 at paragraph 31 where it was
said;
“If words of resignation are unambiguous then prima facie an employer
is entitled to treat them as such, but in the field of employment,
personalities constitute an important consideration.
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Words may be spoken or actions expressed in temper or in the heat of
the moment or under extreme pressure (“being jostled into a decision”)
and indeed the intellectual makeup of the individual may be relevant
(see Barclay 1983 IRLR313). These refer to as “special circumstances”.
Where “special circumstances” arise, it may be unreasonable for an
employer to assume a resignation and to accept it forthwith. A
reasonable period of time should be allowed to lapse and if
circumstances arise during that period which put the employer on
notice that further enquiry is desirable to see whether the resignation
was really intended and can properly be assumed then such inquiry is
ignored at the employers risk. He runs the risk that ultimately evidence
may be forthcoming which indicates that in the “special circumstances”
the intention to resign was not the correct interpretation when the facts
are judged objectively".
It is helpful that this statement of the law has been set out by the
Adjudication Officer.
Gig Economy – Spanish Court Declares Glovo Riders Are Employees
On the 27th November the High Court of Justice in Spain ruled that
riders of Glovo, who are a competitor of Deliveroo, are employees and
are therefore not self-employed. Glovo operates on a similar business
model to that of Deliveroo.
The interesting aspect of this case is that the Spanish Courts changed
its previous criteria after ruling in September 2019 that Glovo Riders
were self-employed. The decision on the 27th November was taken in a
plenary session. We understand that this is done for the sake of legal
certainty and is aimed to provide a unified basis for the High Court of
Justice in Madrid.
They held that the Glovo Riders are employees because
1. Their invoices are drafted by Glovo.
2. The fact that the invoices were drafted by Glovo indicates a lack
of infrastructure for riders to organise themselves with their own
means.
3. Their fee for each service is fixed by Glovo. The riders cannot
negotiate it.
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4. The riders are unable to decide the price that clients should pay
for the service.
5. Glovo benefits from the result of the rider’s work.
6. The app is owned by Glovo and as such riders cannot provide
services as such.
7. While mobile phones and bicycles are owned by the riders these
are secondary means of production.
8. The riders are required to deliver to clients within 60 minutes.
9. The riders are geo located. On that basis their activity is
controlled;
10. They are subject to Glovo’s disciplinary power because if they reject
orders the algorithm automatically excludes them from the most
advantageous timeframes.
11. In addition their contracts include termination clauses which are

in practice disciplinary offences.
While each case must be looked at on its own and while the decision in
Spain is not binding on other employment courts it is relevant.
It is interesting that similar arguments could well be made here in
Ireland in relation to a number of entities that provide delivery services.
While not all of them could be argued a significant number could be.
The issue of the gig economy is one that does need to be looked at. We
have written about this previously in our newsletters and are again
raising the issue.
While the Department of Employment Affairs and Social Protection says
that they intend looking at this area the reality of matters is that that
Department is so terrified of doing anything which could upset
multinationals that we have a situation where there are significant
numbers of individuals who have no employment rights. The argument
from the Department is that this method of work suits certain
individuals. The reality of matters is that these individuals many of
whom do not pay tax. There is no USC paid. There is no employers PRSI
paid. There is a significant loss of income to the State. The argument
which is coming forward from the Department just does not stand up.
It would suit many employees currently to be classified as selfemployed. Their employers would pay no USC or employers PRSI for
them. They would not be subject to any deduction of USC or tax. For
many this would suit them down to the ground.
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The current system which we have in Ireland is one where there is
significant sums of money due by way of tax, employer PRSI and USC
which the State is not recovering. These business models undermine
employee rights. Saying it suits certain people is irrelevant. If that
argument was taken to its logical conclusion it would suit most people
not to pay any tax.
The reality of matters is that the relevant Department really has no
interest whatsoever in protecting employee rights. Their approach
towards workers is questionable to say the least. I don’t blame the
Minister being Minister Regina Doherty. The problem arises because of
the mandarins in the Department many of whom from the interaction
with that Department are individuals who seem devoid of any interest
whatsoever in protecting employee rights. They have come out in 2019
and referred to the fact that they have brought in legislation relating to
banded hours contracts and banning zero hour contracts. However
what they don’t point out and it has been pointed out by us that the
legislation in relation to zero hour contracts has been drafted in such a
way that virtually anybody can circumvent the legislation as regards
zero hour contracts with some creative drafting. As regards banded
hours contracts the system is so cumbersome that effectively any
employer can delay an employee getting those rights for months with
no negative impact on the employer.
It will be interesting to see in 2020 whether any action is taken by the
Government to address the issue of the gig economy.
Who is an Employee? – The Gig Economy
This issue arose in case ADJ00020358 involving a trainer and a training
agency. The Trainer is a Doctor.
The Adjudication Officer pointed out the leading UK case of Market
Investigations Limited –v- Minister of Social Security 1969 2QB173
where a number of tests were formulated;
1. Does the person performing the services supply his / her own
equipment?
2. Can he/she hire his/her own helpers.
3. Does he/she carry out any financial risk and to what extent?
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4. What opportunity do they have to make a profit.
5. To what extent does he/she carry out the responsibility for
investment / management?
The Adjudication Officer pointed out that the Revenue Commissioners
in Ireland have outlined similar tests in their Code of Practice for
determining employment or self-employment. The Adjudication Officer
pointed out that these relate to whether the employee;
1. Is under the control of another person who directs as to how,
when and where the work is to be carried out.
2. Supplies labour only.
3. Receives a fixed wage.
4. Cannot subcontract the work.
5. Does not supply materials for the job.
6. Does not provide equipment other than small tools of the trade.
7. Is not exposed to personal financial risk in carrying out the work.
8. Works set hours or a given number of hours.
9. The Adjudication Officer in this case pointed out that in relation
to the so called “gig economy” it is obvious from the Revenue
Commissioner indicators that the employee met each of the
criteria required for a contract of service.
The Adjudication Officer held that they did not accept that the payment
of locum allowance, whatever the recipient chose to do with it effects or
alters the substance of the employment relationship between the
employee and an employer which must be considered by reference to
the tests above.
The Adjudication Officer quoted the case of Hall (Inspector of Taxes) –vLauramore 1994 IRLR where it was held;
“In order to decide whether a person carries on business on her own
account it is necessary to consider many different aspects of that persons
work activity. This is not a mechanical exercise running through items on
a check list to see whether they are present in, or absent from a given
situation. The object of the exercise is to paint a picture from the
accumulation of details. The overall effect can only be appreciated by
standing back from a detailed picture which has been painted, by
viewing it from a distance and by making an informed, considered,
qualitative appreciation of the whole. It is a matter of evaluation of the
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overall effect of the detail, which is not necessary the same as a sum
total of the individual details”.
The Adjudication Officer in this case held that the individual was an
employee and directed that they would receive a contract which
complied with the Terms of Employment (Information) Act 1994.
Gig Economy
This issue again arose in the case ADJ/00023430.
This is a case between a Chief Sales and Marketing Officer and a
Company where the individuals represented themselves. It is clear in
this case that the Adjudication Officer in finding against the
complainant held that there was an absence of any robust evidence
from either party.
When it comes to the issue as to whether an individual is an employee
or not this is one of the most complex areas of law. It is virtually
impossible for an employee to present the case themselves.
What is helpful in this case is that the Adjudication Officer has set out
a number of the main cases and we thought it would be useful to set
them out here namely;
•

Minister for Agriculture and Food –v- John Barry & Others 2008
IEHC216

•

McAuliffe –v- Minister for Social Welfare 1994 ELR239.

•

The Minister for Industry and Commerce and Elizabeth Healy
1941 IR545

•

Roche –v- Kelly & Co. Limited IR100

•

Castle Island Cattle Breeding Society Limited –v- Minister for
Social and Family Affairs 2004 4IR150

•

Stevenson Jordon and Harrison Limited –v- McDonald and Evans
1952 1TLR101
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•

Henry Denny and Sons (Ireland) Limited –v- Minister for Social
Welfare

•

Sullivan –v- Department of Education PW2-1997 reported at
1998 ELR217.

What is quite interesting is that these cases are becoming more and
more common in the WRC.
It also is the position that these cases are extremely complex.
We do need clear and definitive rules in relation to this area.
Who is an employee?
This issue arose in a case ADJ00021600.
The Adjudication Officer in this case set out that for a contract to exist
there must be mutuality of obligation. The Adjudication Officer relied
on the case of the Minister of Agriculture and Foods –v- Barry and
Others 2009 1 IR215 as;
“The requirement of mutuality of obligation is the requirement that there
must be a mutual obligation on the employer to provide work for the
employee and on the employee to perform work for the employer. If such
mutuality is not present then either there is no contract at all, whatever
contract there is must be a contract for service or something else but not
a contract of service. It was characterised in Nethermere (St. Neots Ltd –
v- Gardiner 1984 ICR612) as the “One Sine Qua Non” which can firmly
be identified as an essential of a contract of service.”
The Adjudication Officer held that there was no mutuality of obligation
in this case and found that the complainant was not an employee of the
respondent employer.
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Bogus Self Employed / Genuine Self Employed Contractors
This case arose in a case ADJ/00014654.
What is interesting in relation to this case is that a considerable amount
of case law was actually quoted and we think it is useful that we set out
the cases here being;
1. Market Investigations Limited –v- Minister for Social Security
1969 2QB173;
2. United States –v- Silke 1946 331US704;
3. Yemens –v- Noakes 1886 QBD520;
4. Cassidy –v-0 Minister for Health 1951 2KB343;
5. Roche –v- P Kelly a& Co. 1969 IR100;
6. Ready Mixed Concrete (South East) Limited –v- Minister for
Pensions and National Insurance 1968 2QB497;
7. Auto Clenz Limited –v- Belchler 2012 IRL820;
8. Henry Denny & Sons (Ireland) Limited –v- Minister for Social
Welfare 1998 1IR341;
9. O’ Coindealbhain –v- Mooney 1990 1IR422.
The above cases dealt with the issue of “in business on your own
account”.
In relation to the issue of mutuality of obligations the cases quoted
were;
“Nethermere (St. Neots) Ltd –v- Gardiner 1984 ICR612.
Firthglow Limited trading as Protectacoat –v- Szilagyi 2009 IRLR365.
The case on behalf of the employee was that at all times he was working
under a contract for service. The argument set out was that;
1.
2.
3.

The claimant presented each morning for work as required by
the respondent
He drove a vehicle supplied by the respondent for the purposes
of delivering the respondents product
He was assigned an area where the product would be delivered
to various outlets and customers
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4.
5.
6.
7.

8.
9.
10.
11.
12.
13.
14.

The claimant could not through sound management structure
profits from his activities
He was denied an opportunity by virtue of the contract to sell
other products of the respondents competitors;
He was paid a pre-determined wage based on the shifts he
worked
He was not free to hire his own staff to drive for him as it was
a requirement that all drivers would be vetted by the
respondent and would be required to agree directly with the
respondent to be bound by the conditions of the distribution.
He carried out the work personally
The respondent insured the vehicle
The respondent paid for painting, upkeep and all matters that
would arise from time to time.
The respondent raised all invoices on behalf of the claimant.
The claimant did not own his own business and was not
obliged to hold insurance in regard to the respondents goods
The respondent decided as to when and where the claimant
was to work
The claimant was fully integrated into the business

The employer argued that this had been operating for 50 years and that
no complaints had been made. The Adjudication Officer in this case
went through matters in some detail and the relevant case law and
determined that the claimant was an employee under a contract of
service rather than a contract for services and accordingly upheld the
claims.
The issue of bogus self-employed is clearly an issue which is arising
more regularly. It is unusual that employers who may be at risk will not
seek to resolve issues in advance. In this particular case of course the
parties have not been named so the issue of publicity is not an issue.
However, allowing these cases to proceed always raises the potential for
them going on appeal to the Labour Court.
It is useful that the Adjudication Officer in this case has taken so much
time to go through the arguments put forward by the employee and to
review them as part of the decision.
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Protected Disclosures
The issue in relation to claims under Section 12 of the Protected
Disclosures Act, 2014 arose in case PD/19/10 involving the
Department of Agriculture, Food and Marine and Conway.
The factual situation as set out by the Court is that Mr. Conway made
a protected disclosure within the meaning of Section 5 of the Act. Mr.
Conway made a complaint that his protected disclosure was not being
dealt with.
The decision sets out that it was submitted by the Solicitor for the
complainant that the definition of penalisation in the act refers to;
“Any act or omission that affects a worker to the workers detriment”.
The Court set out the provisions of Section 12 in total and held that
having regard to the wording of the definition of penalisation the
complainant had failed to establish that any act or omission on the part
of the respondent that affected him to his detriment occurred. The
evidence which was given by the complainant was his perception that
his disclosure was neither being taking seriously by the respondent not
being investigated by it.
The definition of penalisation in Section 3 of the Act is not one which
sets out every possible act which could occur. The Act uses the specific
words “includes” therefore other issues can be included other than the
ones that are set out at paragraphs (a) to (i). What is clear from this
decision is that the Labour Court have held that a person bringing a
claim that they have been penalised must show that something was
done or not done to the workers detriment.
In this case effectively the Labour Court held that failing to investigate
a matter in the circumstances here would not amount to penalisation.
It may be however, in our view, that employers cannot simply say that
they can just not investigate any protected disclosure. If the failure to
do so was to affect a person’s health then the omission to investigate
could come within the definition.
In relation to this particular Act there are very few decisions and it is
going to take some time before there is a body of jurisprudence on this
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issue. However, the decision on this case is very helpful in setting out
the view of the Labour Court.
Protected Disclosures – What is a Protected Disclosure?
This issue arose in case AFDJ00023777.
The Adjudication Officer in this case helpfully set this out namely the
issues set out in Section 5 of the Act. Section 5 sets out that a protected
disclosure means subject to Section 17 and 18 a disclosure of relevant
information made in a manner specified in Section 6, 7, 8, 9 or 10. The
Adjudication Officer set out that information is relevant information if;
(a) In the reasonably belief if the worker intends to show one or more
relevant wrong doings; and,
(b) It comes to the attention of the worker in connection with the
workers employment
The Adjudication Officer set out that matters are a relevant wrong doing
for the purpose of the Act if;
(a) That an offence has been, is being, or likely to be committed;
(b) That the person has failed, is failing, or is likely to fail to comply
with any legal obligation other than one arising under the
workers contract of employment or other contract whereby the
worker undertakes to do or perform personally any work or
service;
(c) That a miscarriage of justice has occurred, is occurring or is likely
to occur;
(d) That the health or safety of any individual has been, is being or
is likely to be in danger;
(e) That the environment has been, is being or is likely to be
damaged;
(f) That an unlawful or otherwise improper use of funds or resourses
of a public body or other public money has occurred, is occurring
or is likely to occur;
(g) That an act of omission by or on behalf of a public body is
oppressive, discriminatory or grossly negligent or constitutes
gross mismanagement or;
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(h) That the information intending to show any matter falling with
any of the proceeding paragraphs has been, is being or is likely
to be concealed or destroyed.
When it comes to the issue of protected disclosures unfortunately some
employees do not consider the full implications of this Act. The Act is
extremely technical. It is not simply a matter of making a complaint. It
is a matter of making a complaint properly in accordance with the Act
and ensuring that the complaint is one that comes within the provisions
in the Act.
The fact that an employee will make a complaint that is protected but
does so in the wrong way means that there has been no protected
disclosure. This may seem hard but this is the way the Legislation has
been drafted. In the alternative if the employee makes the complaint to
the correct body but it does not come within the definition of what is a
protected disclosure then despite what the employee may believe it is
not a protected disclosure.
It is always advisable that employees before deciding to make a
protected disclosure get advice from an employment law Solicitor. The
Legislation is extremely complex.
Rest Breaks at Work
An interesting issue arose in ADJ-00021332.
The employee in this case contended that every Thursday because he
had to attend a meeting he was unable to take his lunch break which
would be an entitlement under Section 12 of the Organisation of
Working Time Act, 1997.
The employer contended that the employee had given no reason why he
could not take his lunch break before or after the meetings. The
Adjudication Officer in this case held that the Adjudication Officer was
not satisfied that the employee had proved that the employer
contravened Section 12 of the Act and therefore the complaint was not
well founded.
We would have a difficulty with this reasoning.
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The CJEU have recently ruled that there is an obligation on an employer
to maintain records of working time which would include rest and break
periods. Section 25 of the Act being the Organisation of Working Time
Act 1997 places an obligation on the employer to keep the relevant
records.
The effect of Section 25 and the decision of the CJEU, which we have
covered in previous issues of our Newsletter, clearly place the onus of
proof on the employer. In the absence of those records or evidence that
the employee received their break then in those circumstances the
employee must win.
The argument that an employer can make that the employee could have
taken the break before or after the relevant meeting is actually an issue
for the employer. It would be a matter for the employer if such meetings
are being organised to structure them in such a way that the employer
ensures that the employee gets the relevant rest and break period.
Now of course employers can protect themselves. They can provide the
contract of employment or staff handbook, which is given to the
employee and sets out the entitlements under Sections 11, 12 and 13
of the Act of 1997 and stipulates what the entitlement is and advises
the employee to advise the employer if they are unable to take a
particular break at a particular stage then in those circumstances there
is an argument that the employer cannot be held responsible if the
employee does not take the relevant break. Saying this, this is not a
total carte blanche relief. The case of Commission –v- United Kingdom
and the opinion of Advocate General Kokott clearly sets out that it is
not sufficient simply to have the entitlement set out in writing. There is
also a requirement for an employer to make sure that the relevant rest
and break periods are actually taken.
Following on from the decision of the CJEU it now appears necessary
for employers to keep the appropriate records in place.
We fully understand the rationale of the Adjudication Officer in this
case. Like everything these cases give an outline of what the case is
about and not everything is always recorded. Saying that, from the way
the decision is set out we would have concerns that the burden of proof
has been put on the employee. In our opinion the burden of proof is
always on the employer.
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A similar issue arose in case ADJ-00024507. This however arose under
Regulation 18 of the European Communities (Road Transport)
(Organisation of Working Time of Persons Performing Mobile Road
Transport Activities) Regulations, 2012 SI 36/2012.
In this case the Adjudication Officer held that the employee did not give
specifics of particular dates on which the employee did not get rest
intervals. The employer had produced records. These records on their
own admission had rest and break periods which were automatically
put in and did not necessarily equate to actual rest and break periods.
The employer argued that the employee could have advised the
employer if these were not correct but did not do so. The Adjudication
Officer found in favour of the employer. Again we would have a difficulty
in relation to this. This case again appears to put the onus on the
employee to notify the employer. Where an employer has clocking
records then it is a matter for the employer to ensure that the
appropriate rest and break periods are taken. Having an automatic time
allocated for rest and break periods is not sufficient.
The Adjudication Officer in this case had held that the employee had
not given specific dates. This is an argument which used to be raised,
though this case was not referred to in this particular case of the Nolan
Transport and Jakonis Antanas. That however was not the decision of
the Labour Court. That is a case where the Labour Court had held that
the obligation on the employee was to put forward particulars under
which an employer could know what case they had to answer and then
it was a matter for an employer to produce the relevant records and that
the burden of proof passed to the employer at that stage. Since then the
decisions of the CJEU have been very clear. The obligation on the
employer is to maintain the relevant records of the actual hours worked.
Equally the CJEU have been clear on the obligation on the employer to
ensure that employees get their appropriate rest and break periods.
It will be interesting in relation to both these as to whether they go on
appeal.
There does appear to be an issue that there needs to be a definitive
ruling in Irish law from the Labour Court or the High Court and it may
well be that this ends up going to the CJEU at some stage as to the
obligations on the employer to ensure rest and break periods. In our
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view the decisions of the CJEU are very clear and the burden of proof
is always on the employer. The labour Court has been clear on the law
but their decisions are not always followed by the WRC. All the employee
now needs to do is state that they did not get their proper rest and break
periods and the burden of proof is then on the employer to make sure
that they did. That is our reading of the law and it will be interesting to
see how this area of law develops in the coming year.
Penalisation Under the Organisation of Working Time Act
This issue arose in case ADJ00023661. In this case the Adjudication
Officer held that three elements were presented. The first was that the
probation was extended after it had expired as a response to the
employee asserting her rights under the Act. The employer submitted
that they had verbally informed all workers during a meeting that they
were busy and that probation meetings would be delayed. This was
contested by the employee. The relevant meeting that the employer
referred to took place after the probation period had elapsed. The
employee contended that she was not allowed union representation at
meetings. The employer contended that this was policy and it related to
the particular site. The Adjudication Officer stated they preferred the
employee’s version and was satisfied that although the position may
have been in a policy document it was not pointed out to the employee.
The employee contended that she was sent home when she had brought
in a medical certificate that had a typo on it. The Adjudication Officer
stated they were satisfied that the respondent had demonstrated a need
to ascertain the exact nature of the illness arising out of the client’s
stipulation onsite but the Adjudication Officer was not satisfied that
this was pursued in a fair and effective manner considering it took one
week to follow up on a medical certificate. In relation to this matter this
is an employee who earned €11.50 per hour. Compensation of €15,000
was awarded. This is a significant amount taking into account the
earnings of the employee.
The issue of penalisation is a very serious matter and it is an issue
which both the Workplace Relations Commission and the Labour Court
take extremely seriously.
In case DWT1931 being a case of Trident Associated Securities
Kommunications and Eimear Moran the Labour Court dealt with the
issue of penalisation. The employee was employed at a rate of €24,000
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per annum. The facts of the case are interesting but what is particularly
interesting is that fact that compensation of €20,000 which is effectively
10 months wages was awarded to the employee for breach of the
Legislation. This case illustrates the manner in which the Labour Court
regards such issues as serious.
Pregnancy Related Dismissal – The Test
This issue arose in a case of A Care Worker and Care Services being
ADJ-00019285. While the facts of the case are interesting the decision
of the Adjudication Officer is particularly relevant.
The Adjudication Officer set out Article 10 of the Pregnancy Directive
being Council Directive 92/85/EEC which requires that an employer
set out duly substantiated grounds, in writing, where a pregnant worker
is dismissed. The Adjudication Officer set out that this is the level at
which the bar is set. It is not sufficient for an employer to simply aver
that the dismissal during pregnancy was for other unrelated reasons.
Some persuasive evidence of an unrelated justification is required.
The Adjudication Officer set out the case of Assico Assembly Limited –
v- Corcoran EED033/2003 where the Labour Court held;
“Where an employee is dismissed while pregnant or on Maternity Leave,
both Legislation and case law states that the employer must show that
the dismissal was on exceptional grounds not associated with her
pregnancy and such grounds, in the case of a dismissal, as a matter of
law and in the case of discrimination as a matter of good practice should
be in writing”.
In this case compensation of €23,920 being equal to 12 months’ salary
was awarded.
In this case the employee had not received a reference and the
Adjudication Officer pointed out that while one had now been furnished
this should enable the employee to obtain employment but that having
sought a reference to no avail the employee had not been able to obtain
employment. This is a useful case in relation to the setting out of the
law by the Adjudication Officer.
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This issue arose in case ADJ/0016134 where the Adjudication Officer
decided it was appropriate not to name the parties.
The Adjudication Officer in this case has helpfully set out the law in
some detail when finding that the employee would be entitled to
compensation of €12,000.
The Adjudication Officer set out that the CJEU in Dekker –v- Stichting
case C-177 has set out that pregnancy is a uniquely female condition
and less favourable treatment on grounds of pregnancy constitutes
direct discrimination on grounds of gender. The Adjudication Officer
pointed out that this is now expressly guaranteed by Article 23 of the
Charter of Fundamental Rights of the European Union. While it is not
set out in the decision the CJEU has held that the Charter of
Fundamental Rights of the European Union is one that has direct effect
in law and the Labour Court has equally confirmed this. The
Adjudication Officer set out that in Case 404/06 being the Pacquay case
that the CJEU pointed out that in accordance with its case law the
prohibition on less favourable treatment on grounds of pregnancy
comes within the ambit of both the equal treatment Directive and the
Pregnancy Directive. The importance of providing real and effective
redress in cases where the right of pregnant workers are infringed was
emphasised by the Court at paragraph 45-47 of the Pacquay
judgement.
In this case the employee detailed that she was engaged in successive
contracts of one month or two months duration and that following
periods of pregnancy related sick leave the respondent failed to renew
her contract despite renewing the contracts of others. The respondent
contended that they had spoken to the employee on at least one
occasion regarding her poor performance. The Adjudication Officer
pointed out that other contracts had been renewed.
This case is one which indicates the importance of employers if they are
dealing with issues concerning performance that these are properly
detailed to the employee and recorded. In relation to pregnant
employees the reality of matters is that in the case of a pregnant
employee there should be no dismissal of that employee effectively
without getting proper legal advice.
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What is a Disability for the purposes of the Employment Equality
Act 1998?
This issue arose in case ADJ00015984 along with other issues. The
Adjudication Officer in this case quoted the ECJ case of Daouidl –vBoots Plus SL Wage Fund Milisterio Fiscal C-395/15. In looking at the
issue of whether a temporary incapacity equates with disability where
the ECJ stated;
“The fact that a person concerned finds itself in a situation of temporary
incapacity for work as defined in national law, where an indeterminate
amount of time, as a result of an accident at work, does not mean, in
itself that the limitation of that persons capacity can be classified as long
term within the meaning of Disability in the Directive, read in light of the
United Nations Convention, on the right of Persons with Disabilities. The
evidence which makes it possible that such a limitation is “long-term”
included the fact that at the time of the alleged discriminatory act, the
incapacity of the person concerned does not display a clearly defined
prognosis about short term progress or that fact that that incapacity is
likely to be significantly prolonged before the person has recovered and
in the context of verification of that “long-term” nature, the referring Court
must base its decision on all the objective evidence in its possession, in
particular on documents and certificates relating to that persons
condition, established on the basis of current medical and scientific
knowledge and data”.
It is helpful that the Adjudication Officer in this case set out the law so
clearly.
The issue of workplace accidents and their effect on employees and
subsequent actions are ones which regularly cause difficulties in
equality cases.
Age Related Dismissal – Retirement
This issue arose in case ADJ/00020129. In this case the Adjudication
Officer found against the employee. The Adjudication Officer quoted the
case of Earagail Eisc Teoranta –v- Richard Let EDA1513 where the
Labour Court expressed the following view;
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“As a matter of general principle, the termination of employment by way
of retirement should be distinguished from a dismissal on grounds of age.
A retirement occurs where the employment comes to an end pursuant to
a condition of employment which limits an employee’s tenure to the point
at which they attain a specified age”.
The Adjudication Officer further pointed out that the Court stated that;
“An employer’s employment policy in relation to retirement can take effect
as a contractual condition of employment which is, prima facie, protected
by Section 34 (4) of the Act. However, in the Courts view that could only
arise where the policy is promulgated in such a manner that the
employees to whom it applies either knew, or ought to have known, of its
existence.”
The Adjudication Officer set out that the provisions of Section 34 that
provides a defence of objective justification in age discrimination and in
the circumstances of the case was applicable.
However, in our view, once you look at the provisions of Section 34 (4),
it is necessary to look at two tests namely first of all;
1. Is it objectively and reasonably justified by a legitimate aim and
2. The means of achieving that aim are appropriate and necessary
It would be our view that simply having a retirement age is not sufficient
no matter how well it is distributed or promulgated within any
organisation.
The issue of forced retirement is now becoming a significant issue. At
some stage one of these cases is going to Europe from Ireland in
particular as regards the provisions of Section 34 (4) of the Act.
It is interesting that while an Adjudication Officer cannot send a case
to the High Court where as the Labour Court can do so both the Labour
Court and an Adjudication Officer can refer a matter to the European
Court of Justice. While the Labour Court has referred cases to the
European Court of Justice no Adjudication Officer has yet to do so.
Hopefully at some stage that service, from the CJEU will be one which
Adjudication Officers will use.
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Claims under the Employment Equality Legislation
The issue in relation to a case under the Employment Equality
Legislation has been set out by the Labour Court very clearly.
Firstly, the employee bringing a claim must show a prima facia case.
This may be that they for example advice the employer that they were
pregnant and were dismissed a few days later or that in an age
discrimination case that they were retired at age 65 when they did not
wish to retire.
Secondly, when an employee shows a prima facia case then in those
circumstances the Burden of Proof goes to the employer for the
employer to show that the termination or the claim under an
Employment Equality piece of Legislation such as discrimination was
not on any of the protected grounds and had nothing to do with those
protected grounds. If the employer then proved that is the position then
the burden passes back to the employee. Let us take a situation where
an employee claims that she was dismissed because she was pregnant.
That would be sufficient. The employer then produces witnesses to say
that it was nothing to do with the pregnancy and it was to do with say
performance. The employee however then produces an email from a
manager which would indicate that the employee was going to be
dismissed because she was pregnant which would then effectively
answer the employer’s case and move matters back that the employee
wins.
Currently the position in relation to matters appears to be that the
employee goes first and gives their full evidence. The employer then
proceeds.
This does not seem to be in line with the Legislation and the
determinations of the Labour Court. It would appear that all the
employee initially has to do is show a prima facia case. Of course they
can be cross examined in relation to their issue relating to the prima
facia case but only in relation to that. Once the employee has shown a
prima facia case then their evidence is over.
It is then a matter for the employer to produce their evidence.
Only then may the employee have to get back in to give evidence.
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It would appear to us in these types of cases that an Adjudication
Officer or the Labour Court will firstly have to rule as to whether a prima
facia case has or has not been shown. Once that ruling takes place then
it moves to the employer to give their evidence if it is held that there is
a prima facia case.
It is only when that evidence has been given then an Adjudication
Officer or the Labour Court will have to rule whether there has been
enough to shift the burden of proof back to the employee.
At that stage then if there is in the view of an Adjudication Officer or
the Labour Court enough to shift the Burden of Proof back to the
employee then and only then will the employee have to come in and deal
with the substantive issues.
That is not the way the cases are currently running. It would appear to
us that there is a strong argument because of the way the Legislation
is drafted that that is the procedures which would have to be adopted.
Effectively that could be three rulings in each case. That may be a
difficulty for the WRC or the Labour Court. However, that appears to be
the legislation as currently drafted.
It may make sense from an administrative point of view that the
employee gives their full evidence and that the evidence of the other side
is put to the employee so that they can respond to same and only at
that stage would then the employer come in to give their evidence. That
would appear to us not to be in line with the Legislation and it would
be interesting to see does this issue arise in the coming year.
Maternity Protection Act 1994
There is an interesting case under ADJ/00024224. This is a case where
an employee brought a claim against an employer under legislation. The
facts are important. The employee worked for the respondent from
February 2017. In March she was told that a contract was due to
terminate on 29th March but that she would transfer under the TUPE
Regulations. The employee turned up at the workplace on 29th March
at 4pm and was told at 6pm that the new employers would not apply
the TUPE Regulations. The employee went on Maternity Leave on April
14. It appears that two days before the contract ended the employer was

52

told by the new contractor that they would not accept a transfer of the
employees. The employee was emailed on 15 April advising that she was
being made redundant and she would receive a redundancy payment
along with pay in lieu of notice and the employment terminated.
The Adjudication Officer held that the employer it would appear had a
fairly vague expectation (at best) which he communicated to his own
employees and the company who tendered for the contract that the
TUPE Regulations would apply. The Adjudication Officer pointed out
that it seem remarkable that an employer with no legal qualifications
would proceed to announce on the applicable law without taking prior
legal advice in the area of law acknowledged even by professional
practitioners to be complex. The Adjudication Officer pointed out that
he made the employee after she commenced her Maternity Leave. The
Adjudication Officer pointed out that Section 23 of the Act renders void
any purported termination of an employee’s employment while the
employee is absent from work on protected leave. The employee was
earning €216 per week and the Adjudication Officer held that she was
entitled to the maximum of 20 weeks compensation but discounted the
payment made in respect of the purported redundancy and notice
payment which meant there would be an award of €2,208.
What is interesting in this case is that the employee at no stage brought
a claim under the Employment Equality Legislation. The employee in
this case could have brought a claim under that legislation but did not.
The employee clearly was not legally represented either.
We have written in the January issue of our Newsletter the issue
relating to Legal Aid. Where we have an Adjudication Officer finding that
an employer should get legal advice then there is clearly an issue that
equally employees should get legal advice. There is therefore the issue
of how this is going to be funded. It is either legal aid or where claims
are brought under legislation covered by EU law that the Von Colson
and Kamann principles would apply to award compensation and costs.
This case highlights the issue that both employers and employees need
to take advice and by advice we mean legal advice. In this case the
employer made an incorrect assumption in relation to the law. The
employer did not know the law clearly. Ignorance of the law is of course
treated as no defence. The Act is very clear. What is equally clear is that
the employee did not understand her rights not only to bring a claim
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under the Maternity Protection Legislation but also to bring a claim for
discrimination. The discrimination claim would simply have been that
the employer made her redundant while she was on protected leave.
The claim under the Maternity Protection Act would be that she was
made redundant contrary to Section 23 and was entitled to return to
work. It may look as if they are the same claim but in fact they are
different claims. Depending on whether the employee wished to return
to work or not the employee in this case could in fact have brought a
claim under those two pieces of legislation and separately under the
Unfair Dismissal legislation. Her Equality claim to be the very fact of
being notified of being redundant and because the notice period extends
for the notice period the period of employment then issues an Unfair
Dismissal claim for the end of that period.
We have highlighted in the past the issue of the importance of people
getting legal advice. This case is a prime example of one where people
do need to get appropriate advice.
What is a Disability?
This issue was dealt with in case ADJ00015984. The Adjudication
Officer in this case set out the Legislation and referred to the Labour
Court case of Houses of the Oireachtas and Thomas Hickey EDA1918
where the Labour Court quoted Chacon Navas –v- Eurest C/13/05 and
the conjoined cases of Ring –v- Dansk C/335/11 and Case C/337/11
which indicated on the concept of disability it referred to a limitation
which results in particular from physical, mental or psychological
impairments which in interaction with various barriers may hinder the
full and effective participation of a person concerned in professional life
on a long term basis.
In the particular case before the Labour Court the Labour Court held
they could not accept that a short term illness such as a chest infection
could constitute a disability.
In that case the Labour Court stated;
“No medical report was open to the Court to establish clearly and
unequivocally the extent and the duration of the complainant’s illness or
that illness was a chronic illness within the meaning of the Act. The Court
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was informed of the medical certificate submitted by the complainant to
his employer during the period of absence from work between early
January 2014 and 24 March 2014. Some of those noted the complainant
was suffering from Pleurisy. One stated a chest infection and another
stated he was absent by reason of “lung investigation”.
In that case the Labour Court held that the employee had not
established a prima facia case.
The Adjudication Officer referred to the ECJ case of Daouidl –v- Boots
C395/15 in seeking to explore whether a temporary incapacity equates
with disability where the CJEU stated;
“The fact that a person concerned finds himself in a situation of
temporary incapacity for work as defined in national law, for the
indeterminate amount of time, as a result of an accident at work, does
not mean, in itself that that limitation of that persons capacity can be
classified as long term within the meaning of disability in the Directive,
read in light of the United Nations Convention on the Rights of Persons
with Disabilities. The evidence which makes it possible to find that such
a limitation is “long term” includes the fact that at the time of alleged
discriminatory act, the incapacity of the person concerned does not
display a clearly defined prognosis about short term progress or the fact
that the incapacity is likely to be significantly prolonged before the person
has recovered and in the context of verification of that “long term” nature
the referring Court must base its decision on all the objective evidence in
its possession. In particular on documents and certificates relating to that
persons condition, established on the basis of current medical and
scientific knowledge and Data”.
The Adjudication Officer in this case held that while the employee had
a right to run his case the Adjudication Officer could not support a
contention that his nasal illness, while clearly debilitating entailed such
a long term limitation to be converted to a disability within the meaning
of Directive 2000/78. The Adjudication Officer held that the claim was
not well founded.
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Video Surveillance to ensure safety and protection of individual,
property and valuables
This issue arose in a case in TK and Asociatia de Proprietri Bloc M55A
–v- ScaraA.
This issue arose in relation to the installation of video surveillance
systems in a residential block. The case is case C-708/18. This issue
arose in relation to Article 7 and 8 of Directive 95/4C/EEC and Articles
6 and 7 along with the issue of the Charter of Fundamental Rights of
the European Union. TK argued that the surveillance infringed the EU
primary and secondary law in particular the right to respect of private
life both under EU and National Law.
The CJEU held that a video surveillance system using a camera is
automatic processing of personal data. The CJEU pointed out that in
the present case the objective which the controller essentially seeks to
achieve when he or she installs a video surveillance system such as that
at issue in the main proceedings is the protection of property health
and life of co-owners of the building and is likely to be a legitimate
interest within the meaning of the Directive.
The CJEU held that it is necessary for a referring Court to ascertain
whether the legitimate data processing interest pursued by video
surveillance cannot reasonably be as effectively achieved by other
means less restrictive of fundamental rights.
The CJEU pointed out that the surveillance is limited only to the
common parts of the building in co ownership and the approach to it.
The CJEU held that Article 7 and 8 of the Charter of Fundamental
Rights of the European Union must be interpreted as not precluding
national provisions which authorise the installation of a video
surveillance system for the purposes of pursuing legitimate interests of
ensuring the safety and protection of individuals and property without
the consent of the data subject if the processing of personal data carried
out by means of the video system fulfils the conditions laid down in
Article 7 (f) which it is a matter for the referring Court to decide.
What is interesting about this case being case C/708/18 is that
effectively video recording is allowed but it must be for legitimate means
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and it must go no further than is necessary to protect those legitimate
means.
European Communities (Protection of Employees on Transfer of
Undertakings) Regulations 2003, S.I. No 131/2003.
In Case ADJ00019348 the Adjudication Officer in this case pointed out
that under the relevant Statutory Instrument an Adjudication Officer is
entitled under Section 10 (5) (c ) (ii) of the Regulations to grant up to
two years’ salary as compensation for a breach of that provision.
The Adjudication Officer also pointed out that an Adjudication Officer
may require an employer to comply with the Regulations and to take a
specified course of action.
In this case there was an issue relating to travel allowances and the
Adjudication Officer directed that the employer amend the contract of
employment to include a guaranteed travel allowance of €30 per week.
The Adjudication Officer also directed that as the employee had been
entitled to 13 weeks sick pay per year with the first two days unpaid
the Adjudication Officer required the respondent employer to amend the
contract of employment to include this term in the contract. The
Adjudication Officer also directed that the title of the employee would
be changed to catering manager.
In addition the Adjudication Officer, because of the difficulty the
employee had in re-establishing these terms awarded a sum of €3,000.
This is a useful case by the Adjudication Officer in reviewing the
relevant Statutory Instrument. The relevant Statutory Instrument has
extremely important provisions there to protect employees. Sometimes
it is forgotten the level of compensation which can be awarded in these
cases.
Continuing Breaches of Employment Legislation
This issue comes up regularly. You may have a situation where there
has been a reduction in salary. The reduction could have taken place
in 2018. A claim is then lodged in say January 2020. Provided the
employee limits the claim to six months prior to the date of lodging the
claim then the claim is in time and can be dealt with. In many cases
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the employer will argue that the first breach occurred outside the six
months period of time and therefore the claim cannot proceed. This is
clearly incorrect.
This issue arose in ADJ-00014744 where the Adjudication Officer
rightly quoted the case of HSE and McDermott 2014 IEHC331. That is
a decision of Mr. Justice Hogan who considered the construction of the
time limit section and stated;
“It is at this point that we can return to the construction of the relevant
legislation of Section 6 (4) namely;
Within the period of 6 months beginning on the date of the contravention
to which the complaint relates.
The first thing to note is that no special meaning has been ascribed to the
word “contravention” by the 1991 Act (this is the Payment of Wages Act)
so that it must be given its ordinary natural meaning. We may next
observe that the actual language of the sub section is clear, because it is
the words “contravention to which the complaint relates” which are
critical. It may be accepted that every distinct and separate breach of the
1991 Act amounts to a “contravention” of the Act. If, for example, an
employee is paid monthly and the employer makes unlawful deduction X
in respect of the salary for every month in a two year period it might be
said in the absence that there have been 24 separate “contraventions” of
the 1991 Act during that period.
Yet the relevant statutory language takes us somewhat further. Because
the key question is the date of contravention to which the complaint
relates”. In other words, time runs for the purposes of the Act not from
the date of any particular contravention or even the date of the first
contravention but rather from the date of the contravention “to which the
complaint relates”. As the EAT pointed out in its ruling on the matter had
the Oireachtas intended that time was to run from the date of the first
contravention it could easily have so provided”.
The Adjudication Officer pointed out that Judge Hogan went on to hold
that there is a “rolling time limit” in the law.
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The Adjudication Officer in this case held that there had been a
contravention and that the claim was within time on the basis of how
the complaint had been submitted.
It is extremely useful that the Adjudication Officer has restated the law
at such length. It is however somewhat disconcerting that this issue
seems to be regularly coming up. At this stage it should nearly be settled
and really these arguments are not appropriate. Where individual
employers are represented there is a strong argument that the
representatives should be putting forward the law rather than
arguments that ultimately cannot stand up. Of course there will be
times when there will be various interpretations of the law but if an
argument is going to be put up where the decision on HSE and
McDermott is going to be effectively challenged or different facts put up
then it would appear to us that it is important that the representatives
would actually put these up rather than making bland statements.
Constructive Dismissal – The Test
This case arose in ADJ00015089. What is relevant in this case is that
the Adjudication Officer quoted the Labour Court case in Emmanuel
Ranchin –v- Allianz World Wide Cars SA UDD1636 where the Court
said;
“In constructive Dismissal cases, the Court must examine the conduct of
both parties. In normal circumstances a complainant who seeks to invoke
the reasonableness test in furtherance of such a claim must act
reasonably by providing the employer with an opportunity to address
whatever grievance they may have. They must demonstrate that they
have pursued their grievance through the procedures laid down in the
contract of employment before taking the step to resign Conway –v- Ulster
Bank/ Limited UD474/1981”
The Adjudication Officer in this case also dealt with the issue that there
can be a situation where failure to invoke the internal procedures in
relation to a grievance will not be fatal in circumstances where it is
established that an employee could not have had faith in the employers
ability to properly and effectively address his / her grievances. These
cases are Liz Allen –v- Independent Newspapers 2002 13ELR84, Moy –

59

v- Moog Limited 2002 13ELR261, Monaghan –v- Sherry Bros 2003 14
ELR293 and New Era Packaging –v- A Worker 2001 ELR122.
It is helpful that the Adjudication Officer has set out the cases at some
length.
Selection for Redundancy
This issue was addressed in case ADJ-00019921 where the
Adjudication Officer helpfully set out the case of Williams –v- Comps Air
1982 1 ICR156 where Browne Wilkinson J in considering the issue of
fair selection identified the following general accepted principles
governing how reasonable employers will typically act namely;
1. The employer will seek to give as much warning as possible of
impending redundancies so as to enable the Union and
employees who may be affected to take early steps to inform
themselves of the relevant facts, consider possible alternative
solutions, and, if necessary, find alternative employment in the
undertaking or elsewhere.
2. The employer will consult the Union as to the best means by
which the desired management result can be achieved fairly and
with as little hardship to the employees as possible. In particular,
the employer will seek to agree with the Union the criteria to be
applied in selecting the employees to be made redundant. Where
a selection has been made, the employer will consider with the
Union whether the selection has been made in accordance with
those criteria.
3. Whether or not an agreement as to the criteria to be adopted has
been agreed with the Union, the employer will seek to establish
criteria for selection which so far as possible do not depend solely
upon the opinion of the person making the selection but can be
objectively checked against such things as attendance records,
efficiency at the job, experience or length or service.
4. The employer will seek to ensure that the selection is made fairly
and in accordance with these criteria and will consider the
representations the Union may make as to such selection.
5. The employer will seek to see whether instead of dismissing an
employee he could offer alternative employment.
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The Adjudication Officer pointed out the case of Boucher –v- Irish
Productivity Centre 1994 ELR205 as an illustration of an unfair
selection process where no agreement was reached as to the selection
and the selection process was carried out without any consultation or
interviews.
In Mulligan –v- J2 Global (Ireland) Limited UD/993/2009 in respect of
redundancy the EAT stated;
“In cases of Redundancy best practice is to carry out a genuine
consultation process prior to reaching a decision as to redundancy.
While in some cases there may be no viable alternative to the making
of one or more jobs redundant, whatever consultation processes it
carried out, the employer who fails to carry out a consultation process
risk being found in breach of the Unfair Dismissal Act as such a lack of
procedure may lead to the conclusion that an unfair selection for
redundancy has taken place”.
The Adjudication Officer also pointed out the case of JBC Europe –vThe Panasi 2011 IEHC279 where Charleton J stated;
“It is made abundantly clear by the legislation that redundancy, while
it is a dismissal, is not unfair. A dismissal however can be distinguished
as a redundancy that is not lawful. Upon dismissal an employee can
simply say that the employer was not dismissed for reasons specific to
that person but that, instead, his/her service were no longer required,
pointing to apparently genuine reasons for dispensing with the services
of the employee. In all cases of dismissal, whether by reason of
redundancy or for substantial grounds justifying dismissal, the burden
of proof rests on the employer to demonstrate that the termination of
the employment came within a lawful reason”.
The Adjudication Officer also quoted the case of Sty. Ledger –v- Front
Line Distribution Ireland Limited 1995 ELR160 where the EAT stated;
“Impersonality runs through the five definitions in the Act. Redundancy
impacts on the job as only as a consequence of the redundancy does the
person involved loose his job”.
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It is worthy to note that the EC Directive on Collective Redundancies
uses a shorter and simpler definition. “One or more reasons not relating
to the individual worker concerned”.
The Adjudication Officer also pointed out that Mr. Justice Charleton
had remarked;
“It may be prudent, as a mark of a genuine redundancy, that alternative
to letting an employee go should be examined”.
The case of Williams –v- Coms Air referred to above, is one where there
is an issue with the tests as regards the third one namely the issue of
matters such as attendance records, efficiency at the job. These are
personal rather than issues relating to the job itself. It is important, in
our view, that when determining whether or not there is a redundancy
that any issue which is personal to the employee should not be part of
the process.
In this case the Unfair Dismissal claim was lost. However it is very
useful that the Adjudication Officer has taken the time to set out the
Legislation in such depth. It is not clear whether the employer was
represented or not. What is interesting is that again in this case the
employer raised the issue that the employee had failed to use the
internal grievance procedures. While it is not specifically covered in the
decision, the issue of raising internal grievance procedures is not
necessary. The issue of using internal grievance procedures is an issue
which we have covered previously. It is surprising that this issue is
continuing to arise with such regularity.
Unfair Selection for Redundancy
This issue arose in ADJ00022899.
The Adjudication Officer referred to provisions of Section 6 (1) and
Section 6 (3) which are the relevant provisions relating to a dismissal
as a result of redundancy. The Adjudication Officer referred to the case
of Student Union Commercial Services Limited –v- Traynor UDD1726
and Tolerance Technologies Limited –v- Foran UDD1638.
The Adjudication Officer held that she was satisfied based on the
evidence that a redundancy situation did exist. The Adjudication Officer
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held that the evidence before her showed that the manner in which the
employee was dismissed involved the minimum if any consultation. The
employer put a decision rather than a proposal to the complainant. She
stated that it seemed that any discussion and these related to mainly
the outstanding payments and severance agreement came after the
decision to make the employee redundant. There was no engagement
with the employee as regards alternatives which might exist. The
employee was not given an opportunity to make suggestions as to why
she should be retained or any alternatives that might be considered.
This is a useful case for restating the law on this matter. It is a matter
for employers to make sure that even in a redundancy situation that
there is no pre-determination. That employees are given their right to
put forward effectively a defence as to why they should not be
dismissed. That the relevant information is given to them and that they
have the opportunity of going through same and having their side of the
story listened to. It may not change anything. That to an extent is
irrelevant. What it is is the employee gets a fair hearing and a fair
opportunity to put forward why they should not be selected for
redundancy.
Unfair Selection for Redundancy – A Common Mistake
This issue arose in case ADJ00020846. The Adjudication Officer in this
case helpfully set out the provisions of Sections 6 and 7 of the Unfair
Dismissal Legislation finding that the employee had been unfairly
dismissed. The Adjudication Officer dealt with the issue of financial
loss. The Adjudication Officer pointed out that the salary with the
former employer was €65,000 per annum and that the employee had
commenced employment after being made redundant on a new salary
of €50,000 but had no company car. The employee was able to bridge
the difference between the two employments by way of overtime but at
the date of the hearing there was a significant difference still existed in
the order of 30% including benefits.
The Adjudication Officer held that the financial loss directly attributable
to the unfair selection for redundancy would take 7 years to be fully
restored. The Adjudication Officer said having regard to the actual
financial loss to the date and continuing loss into the future the
compensation of €30,000 would be regarded as just and equitable.
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This case is a reminder of the importance of fair selection for
redundancy where there has been an unfair selection for redundancy
an employee may be able to obtain compensation under the Unfair
Dismissal Legislation. In those circumstances where an employee is
being selected for redundancy. There is of course no issue in relation to
the employee contributing to the dismissal and therefore provided the
employee can show that they have mitigated their loss there is a very
strong argument that the employee should receive their full financial
loss up to the maximum which would be two years’ salary.
Deductions from Pay
An interesting issue arose in ADJ-00017446 where the respondent had
confirmed specific sums being due to the employee in writing. The
Adjudication Officer in this case held that the Respondent had
unilaterally sought to reduce same. The Adjudication Officer held that
a respondent, as employer, should not be permitted or allowed to depart
from an original amount communicated and/or agreed with an
employee in the absence of the written consent of the employee or
within the provisions of Section 5 of the Payment of Wages Act 1991.
This is a useful restatement of the law by the Adjudication Officer.
National Minimum Wage
From 1 February the National Minimum Wage is €10.10 per hour. This
was originally proposed to come in on 1st January 2020. However
because of Brexit this was postponed. However on 19th December the
Minister announced that the increased rate which is an additional
0.30c per hour, would apply from 1 February.
There is also an increase in the threshold for employers so that no
additional tax or PRSI is due by employers in such circumstances.
Parent’s Leave & Benefit Act 2019 (Order) 2019
The 1st of November 2019 was appointed as the day on which s.1, s.2
other than paragraph (b)(iii), sections 3 & 4, part 4 and part 6 other
than s.36(b) came into operation.
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The relevant Statutory Instrument is S.I. no. 629/2019.
Airlines will be liable for hot beverages spilt during flights – CJEU
Ruled
The European Court of Justice in December ruled that an airline is
liable for harm caused by a spilled cup of hot coffee.
The judgement from the CJEU held that the liability of an airline for
scalding caused by a cup of hot coffee that tipped over during a flight
for unknown reasons does not require a hazard associated with that
flight to have materialised.
The incident occurred on a flight from Palma in Spain to Vienne in
Austria. Hot coffee had been served and placed on a folding tray which
then tipped over for an unknown reason.
This issue is dealt with under what is known as the Montreal
Convention. The Austrian Supreme Court had asked the CJEU to set
out what the concept of an “accident” was within the meaning of the
convention as this is not definite. The airline argued that the concept of
an accident requires a hazard associated with flying to have
materialised which had not happened in this case. The CJEU found
that the concept of “accident” covers all situations on an aircraft where
an object used when serving passengers causes bodily injury to a
passenger. Importantly the CJEU held it was not necessary to examine
whether those situations stem from a hazard typically associated with
flying. It is however to be noted that the Court held that an airline could
be exonerated from its liability or limit its liability if it proved that the
passenger had caused or contributed to the damage. The case will
return to the Austrian Supreme Court. The CJEU did not decide on the
dispute itself but simply on what the issue of what an accident is as
part of a preliminary ruling which the CJEU can do.
This case has significant implications for those on airlines who suffer
an injury. Where an accident occurs it will not be necessary for the
person who suffered the injury to show that it arose from a hazard
associated with flying. All they will need to show is that an accident was
caused and that they did not cause or contribute to that accident
themselves. The relevant case is a case of GN-v- ZU Case C-532/18.
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This is an important development in case law as regards individuals
using airlines. Individuals travelling by aircraft are covered under the
Montreal Convention. The CJEU held that the issue of liability being
subject to a hazard associated with aviation or there being a connection
between the accident and the operation or movement of the aircraft was
not consistent with the ordinary meaning of the concept of “accident”
referred to in article 17 (1) of the Montreal Convention or the objectives
pursued by that convention.
This is an important decision for passenger rights.
What Happens Where A Person Trips and Falls on a Public Highway
This issue arose in a case of Laurence Falbey and Limerick County
Council 2019IEHC858.
The case is quite unusual. The defendant is the highway authority
responsible for public roads and footpaths in County Limerick. The
county engineer gave evidence that in the event of cracking occurring
in the pavement as a result of settling or traffic crossing it the jointing
construction employed in the construction of new footpaths inhibits the
subsequent development of deformation in the concrete surface of the
pavement. It appears that construction work was carried out in 2001.
A series of substantial cracks gradually formed in the pavement surface
at an accident locus. One crack extended across the entire width of the
pavement and over time deformed approximately 50% of its length
creating an elevated concrete lip which the defendant accepted
constituted a tripping hazard to pedestrians approaching the junction.
The lip was measured at 30 millimetres in height. The damage to the
footpath was caused by heavy vehicles mounting the pavement in the
course of turning left from the slip road.
In the judgement it was set out at paragraph 25 that is it well settled
that highway authorities are liable in damage for injuries and loss
suffered by those persons lawfully using the highway if the injuries and
loss have been caused as a result of the negligent construction, repair,
maintenance or interference with the road or footpath but not by reason
of want of repair. They are liable for misfeasance but not for nonfeasance and the case of Kelly –v- Mayo County Council 1964 IR315 a
318319 was quoted. It was held that from the findings made and for the
reasons given the tripping hazard which gave rise to the accident arose
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by reason of the negligence and breach of duty on the part of the
defendants and constituted misfeasance.
The court held that it was reasonably foreseeable that the slip road
would be utilised by heavy goods vehicles to enter the N21. If such
vehicles were to be facilitated in carrying out this manoeuvre without
running the risk of mounting the footpath the radius of the corner at
the junction had to be sufficient to accommodate that requirement. The
corner was not so laid out and constructive. The court said it could not
accept a submission on behalf of the defendant that in reaching a
conclusion an obligation of immense economic and logistical
proportions would be visited on local authorities to commence a
reconstruction of urban and rural junctions on roads used by HGV’s.
In this case the court held that there was no such consequence and in
this case the defendant highway authority undertook reconstruction of
a simple urban junction through which it permitted the unrestricted
use of vehicles after the publication of NRA guidelines. The court held
that the plaintiff was partly responsible for the injuries and valued the
injuries at €90,000 but reduced the award to €60,000.
This is an interesting case as the issue of misfeasance and non-feasance
is one where effectively local authorities can often avoid liability for
failing to do anything.
Valentine’s Day – Ranking just after the Christmas Party for Sexual
Harassment Claims
Valentine’s Day was originally the day where a spouse, partner or
sweetheart would receive an appropriate card or present as a token of
true love. That still happens. However, there is a seedier side to St.
Valentine’s Day.
The seedier side is the “Office Valentine Day presents”. These are the
“presents” which either meets the employee when they arrive at their
desk or are delivered during the day. They invariably do not have the
nice card explaining who it is from. The package is there or arrives.
Others in the office wait with baited anticipation to see it being opened
and the reaction. It is going to be the great joke. Everybody will think
that it is funny. Sometimes it actually will be. In very many cases
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however the present will be the inappropriate present and not
appreciated by the target of the joke.
It may be that intimate present from a sweetheart might be acceptable
but may be one that causes huge upset, embarrassment when received
by the target of the present. While the recipient will be the object or
target of great merriment in the office where it will all be seen as “great
fun”. The recipient or “target” as we would rather call them will take the
exact opposite view. Some will shrug it off as purely bad taste. Others
will see this as an affront to their dignity and an item of harassment.
Unlike bullying which must be repeated inappropriate behavior
harassment can be a single incident. The target may do one of two
things and possibly both. One is that a valued employee may take the
view that this is a place they no longer wish to work in and seek to leave.
That is a cost to the employer in getting a replacement. The second is
they decide they wish to bring a sexual harassment claim. This may be
done in two ways. The first is to raise a grievance. This may well result
in the employer having to put not one but many employees through a
disciplinary process and may actually result in the employer having to
consider dismissal and actually to dismiss some employees. The other
which may ruin in tandem is that the employee brings a sexual
harassment claim.
The targets of this form of inappropriate action are not only women.
They are also men. The targets are perceived as easy targets. The
primary targets are more often than not women and those perpetrators
who target them are generally speaking those with a ladish attitude.
Where this is a group it will often be that the same present is given to a
significant number of women in the section or the company and it will
come as a shock to them if everybody does not think that this is great
fun. The targeting of men is usually more specific and may be targeted
at those who are perceived as not part of the ladish culture or ladish
group, or perceived as sensitive, or, on the basis of their sexual
orientation. Race, creed and religious beliefs can also be the subject of
inappropriate Valentine day presents. Minority Group employees can
be singled out as targets.
Employers need to be aware that even though they may have policies
and procedures in place relating to harassment and bullying in the
workplace that Valentine’s Day is a day which for some reason guards
go down and individuals can be targeted. Nobody wants to be a kill joy

68

when it comes to individuals having a bit of fun in the workplace.
However, it is important for employers to ensure that employees are
reminded that there are such policies in place and that any deviation
from those can result in disciplinary action up to and including
dismissal. It is important for employers to remind employees that
Dignity in the Workplace does mean that what one person might regard
as a great joke another person can find highly objectionable.
Employers need to remind employees that if that happens that
appropriate action will be taken to protect the target. Equally employers
must remind individuals that if there is any inappropriate action that
the employer is there to support them if they wish to make a complaint.
Because of the fact that for some reason these warnings do not seem,
for some reason, to deter those who believe this is going to be a “great
joke” from engaging in such activities that some employers now simply
deal with it in a very simple way by reminding people about the policies,
reminding them of the supports that are there and then simply
providing that it will not be acceptable that any Valentine Day gifts are
given in the office or sent to the home of any employee.
Sometimes the inappropriate gift comes from outside the organisation.
A supplier or customer and by that we mean normally their staff think
that this will be a great joke to send some inappropriate Valentines gift
to somebody in a company. Employers find it a lot easier to deal with
suppliers by simply providing that if that happens the supplier is
removed. It can be more difficult and certainly costly to an employer to
refuse to act for a client going forward but the alternative is if that type
of activity happens that an employer may have the choice of either doing
so or running the risk of an employment equality claim. Employers in
advising their own staff as to what happens internally do need also to
alert staff about them, as a group or individually, giving gifts to client
or supplier personnel. They need to be advised that action will take
place as if the target had actually been an employee. This may well
sound as if we are being kill joys. We may be. However, Employment
Law Solicitors see the effect of this day and the cost to employers in
either loosing good staff or having to defend equality claims.
Therefore it is probably better to be kill joy than allow a situation to
develop which could be extremely costly. It is never just the financial
cost. It can be the reputational cost as well; It is a reputational cost not
only within the organisation and to the general public and with
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suppliers and customers but more importantly the issue as to the
culture within an organisation which may have a detrimental effect
where inappropriate action becomes public in enabling the employer to
attract and retain the best staff going forward.
We put this warning out every year. Every year it is ignored in some
companies. Every year the claims issue.
Valentine’s Day is a great day. However it should always be just a
normal working day where matters proceed as normal in workplaces.

*Before acting or refraining from acting on anything in this
Newsletter, legal advice should be sought from a solicitor.
**In contentious cases, a solicitor may not charge fees or expenses
as a portion or percentage of any award of settlement.
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