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Employment law has 
emerged as one of 
the busier areas of 
legal practice during 
this crisis. That’s ac-

cording to Michele O’Boyle, 
solicitor and President of the 
Law Society of Ireland, who 
said the impact of Covid-19 
on employers and employ-
ees – and work as we know 
it – had been profound.

“Companies with five em-
ployees and a workforce of 
thousands alike, across all 
sectors, are working more 
closely than ever before with 
their solicitors to navigate the 
challenge Covid-19 has pre-
sented,” she said. “From con-
stant interaction and commu-
nication with our members 
from the outset of this crisis, 
we can identify a number of 

major themes that encapsu-
late the fundamental changes 
occurring in the workplace 
as a result of the pandemic.”

While no sector is un-
touched, O’Boyle said do-
mestic companies are feel-
ing the impact somewhat 
more sharply than some of 
the multinational corpo-
rations that have large 
workforces based in 
Ireland.

“Of course, as a 
nation, we have 
been through 
difficult em-
ployment crises 
before; what is 
different now is 
the unprecedented 
level of government 
assistance provided to 
soften the financial blow 

of this pandemic,” she said. 
“The Temporary Wage Sub-
sidy Scheme is undoubtedly 
one of the most significant 
features of Ireland’s financial 
response to Covid-19. It has 
had a remarkable impact in 
terms of the number of jobs 
it has preserved; an estimat-
ed 40,000 businesses have 
availed of it.

“It is not perfect. For exam-
ple, solicitors are reporting that 
clients, who are seeking to re-
turn to work after maternity or 
parental leave, are being told 
by Revenue that they are not 

covered by this initiative. They 
have been advised by Revenue 
to stay at home and to claim 
an unemployment payment. 
This is in sharp contrast to the 
Maternity Protection Act 1994, 

which provides that people on 
maternity leave are entitled to 
be treated as if they had been 
at work during their mater-
nity leave. I have written to 
the Ministers for Finance and 

Business, Enterprise and In-
novation calling for flexibility 
to be applied to the eligibility 
rules to ensure unintended 
equality issues don’t arise.

“Preserving many jobs that 
may otherwise have been lost 
or dramatically affected al-
lows businesses to adapt to 
new ways of serving their 
customers and clients in the 
short term. 

“Hopefully it will also, in 
the longer term, help them 
to gather momentum quickly 
when Irish society begins to 
return to the new normality.”

O’Boyle said employee safe-
ty tied in with another funda-
mental change Covid-19 had 
triggered in the Irish work-
place: that of remote working 
on an extraordinary scale.

“While there is no legal 
right to remote working in 
Irish law – nor to flexible or 
part-time work – it is becom-
ing clear that this crisis is a 
game-changer in that regard. 
This period of remote work-
ing for so many employees is 
likely to affect how employers 
consider requests to work re-
motely in the future.”

Safeguarding workers and their 
employers in the new workplace
The employment law sector 
is suddenly negotiating a 
totally new set of issues 
arising from Covid-19, 
writes Siobhán Maguire
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It wasn’t that long ago that 
GDPR and the protection 
of data and privacy dom-
inated employment law 
discussions in businesses 

across the country. In the grip 
of the Covid-19 pandemic, 
however, a new priority has 
taken over – how to make the 
workplace a healthy and safe 

environment for everyone.
Karen Killalea, partner and 

head of the employment team 
at Maples and Calder LLP, 
the Maples Group’s law firm, 
said the focus on health and 
safety in the workplace is as 
significant now as the focus 
on GDPR has been in recent 
years.

“Health and safety must be 
the focus for all employers in 
Ireland as they prepare to re-
open. The GDPR analogy is a 
useful one because we were 
all so focused on that as a 
priority and we designed IT 
and HR systems, recruitment 
protocols, absence manage-
ment policies and everything 
related to the life cycle of the 
employment relationship by 
reference to optimal data pri-
vacy principles.

“Everyone looked at their 
businesses and how they 
operate from top to bottom 
from a privacy perspective. 
Even though health and safety 
regulation [in the workplace] 
has been around for well over 
30 years, employers need to 
look afresh at their businesses 
through that same lens and 
rigorously audit and risk as-
sess their workplaces and 
systems of work.”

Killalea said the new Re-
turn to Work Safely Protocol, 
published by the government 
earlier this month, sets out 
standards in relation to how 
companies can adhere to new 
health and safety practices.

“The protocol is not only 
to make sure from a health 
and safety perspective that 
a workplace operates, func-
tions and is designed in a way 
that allows us to keep oper-
ating, but it also really asks 
employers to work with their 
employees so that together 
they can collaborate and de-
sign those systems that will 
work,” she said.

“It’s a continuation of the 
#InThisTogether theme, but 
specifically applicable to the 
workplace. The strong sense 
of partnership and collabora-
tion between employees and 
employers as we moved into 
lockdown and containing the 
virus is going to be equally – if 
not more – important as we 
work to emerge from lock-
down with viable and sus-
tainable businesses.”

Culture of 
partnership
A strong culture of consulta-
tion and partnership will be 
required to manage our very 
changed workplaces as we 

move through the next five 
phases of the road map to 
reopening the country.

Killalea said the new cul-
tural ‘norms’ in the workplace 
– such as no handshakes or 
hugging, maintaining phys-
ical distancing and avoiding 
non-essential meetings – will 
need to be embedded.

“It’s clear from the govern-
ment guidance that physical 
distancing is front and centre 
in any workplace design. You 
can’t have a culture of hand-
shakes and physical prox-
imity for now and, while the 
protocol is not a piece of law 
strictly speaking, it is some-
thing employers and employ-
ees will need to comply 
with and it should be 
treated as binding on 
them,” she said. 

Another ele-
ment of change 
that employers 
and employ-
ees will need to 
get their heads 
around is that 
of remote work-
ing and its conse-
quences.

“We went from 
a country where remote 
working wasn’t the norm 
to it being the way we now 
work for many office-based 
businesses, and we’ve learned 
two things from that. Firstly, 
many employers that I am 
working with are reporting 
that productivity hasn’t really 
dropped, and I am thinking 

mainly here of employers in 
the life sciences, financial 
services and tech space. The 
work can go on. But looking 
at commentary in the market, 
there is certainly a concern 
that the sense of community 
and sharing and exchange of 
knowledge, experience and 
ideas could be eroded if we 
maintain this pattern for the 
long term,” said Killalea.

“Employees are really put-
ting their shoulders to the 
wheel with their employers 
to get things working and 
do what they need to do to 
support their businesses. But 
there is a growing sense of, 

‘What are we missing by not 
coming together?’ whether 
that’s the coffee in the cor-
ridor or the chat at the water 
cooler. There’s an intangible 
social and collaborative ele-
ment that helps a workplace, 
a team, a business to thrive 

and we need to mind that 
and protect that while we 
stay apart.”

Embracing 
opportunities
Killalea said there are oppor-
tunities and positive aspects 
to embrace against the back-
drop of all these changes in 
the workplace.

“We may see a shift towards 
greener workplaces when all 
of this is over, because people 
may really start to question 
the need to travel to work at 
the same time every day as 
everybody else. People are 
beginning to ask, ‘Is it nec-
essary to do that?’ and, ‘Is it 
necessary for me to consume 
as much paper?’ for example 
as employees become more 
versed in the digital tools that 
are available,” she said.

“The other potential is 
to look at our roles in the 
workplace and ask what can 
benefit from restructuring or 
streamlining. I’m not talk-
ing about redundancies, but 
about the opportunity for re-
shaping roles. This has been a 
difficult time without a doubt 
and there will be an enormous 
economic cost, but it has also 
given workers an opportunity 
to do things differently, to lead 
and to innovate in support of 
their businesses and their 
co-workers, no matter how 
junior or senior a role they 
occupy.”
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Working from home isn’t 
easy; not remotely. Richard 
Grogan, partner at Richard 
Grogan & Associates, a lead-
ing Irish Employment Law 
firm, pulls no punches when 
it comes to the difficulties of 
new working arrangements 
as employers and employees 
get to grips with an out-of-
office industry.

“Remote working has been 
touted as the great solution 
to everything. There are huge 
advantages for employees 
who don’t have to come into 
work and have a little bit more 
flexibility, but there is also a 
benefit for employers because 
if they have remote workers 
they don’t need as much space 
and they minimise their risk 
if there is an infection in the 
workplace,” he said.

However, Grogan has 
warned that far more trou-
bling issues could arise for 
employers from remote 
working conditions, not least 
because staff are separated 
from the social aspects of 
working with others.

“The issues that are likely to 
arise from that are the discon-
nect between the employee 
and employer and between 
the employee and fellow em-
ployees,” said Grogan. 

“You’re only seeing people 
on Microsoft Teams or Zoom, 
and that’s not the same as 
being in an office with col-
leagues. I think there’s going 
to be a lot of mental health 
issues that come into play 
because people are going to 
feel a lot of stress. They will be 
working from home, but they 
won’t be going for that drink 
with colleagues on a Friday 
evening or lunch with fellow 
workers. All of that normal 
bonding is now going to go – 
and that’s significant.”

Grogan said employers 
need to strike the right bal-
ance where monitoring and 
interacting with staff remote-
ly is concerned. 

He said an employee work-
ing from home may feel the 
need to be at their workstation 
from early in the morning un-
til late in the evening to show 
they are not slacking. 

The ‘right to disconnect’ is 
something that will arise. In 
the same vein, an employ-
er will need to monitor staff 
activity to ensure health and 
safety practices are in place 
and the employee is taking 
the right number of breaks 
without fear of suspicion.

“The trust element is huge. 
RTÉ did a survey on Zoom 
meetings and 40 per cent of 
people didn’t like the cam-
era on during these meet-
ings. If you’re an employer, 
that would make you quite 
concerned,” he said.

“From an employee per-
spective, if you are now work-
ing from home then your 
home is the new workplace 
– so you have to be set up 
with a proper chair, proper 
desk and the normal health 
and safety checks that you 
would if the person was in 
the workplace, and that is a 
significant cost. 

This cost to employers is a 
capital expense and not an 
income expense, so you have 
to write that cost off over sev-
en years.

“Employers are going to 
have to make sure that em-
ployees working from home 
are going to get their proper 
rest and break periods. The 
difficulty there is that to have 
a record of that, you need to 
access the analytics on their 
computers. 

“There is a real need for dis-
cussion about this new way of 
working.”

According to Grogan, there 
are more than 850 pieces of 
employment legislation in 
Ireland – making it essential 
for employers and employees 
to seek credible advice should 
any problems arise.

“If somebody thinks they 
have an issue, they must get 
proper professional advice,” 
he said. “If a problem arises 
for an employer or employ-
ee, an accredited mediator 
can help manage a dispute 
quickly. We’ve handled and 
resolved mediation matters 
within two to four weeks. If 
you are properly represented 
and have the right attitude, 
you can reach an agreement 
much more quickly.”

WORK IT OUT: 
why employers 
and employees 
must strike the 
right balance 

Richard Grogan, partner at 
Richard Grogan & Associates
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Embrace the ‘new norms’ in the 
workplace and opportunity will follow
Employers are getting ready to reopen 
workplaces and, with careful planning 
and an understanding of the rules, it can be 
business as usual, writes Siobhán Maguire

Karen Killalea, partner and head of the employment team at Maples and Calder LLP

Health and safety must 
be the focus for all 

employers in Ireland  
as they prepare to 

reopen


