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Keeping in Touch Newsletter – February 2021 
 

For those involved in Employment Law and Personal Injury Law, 
January has been a strange month. The number of cases which can 
be heard in the Courts is limited. In January we started getting 

hearing dates for February as face-to-face hearings. It quickly became 
evident that there would be no face-to-face hearings in February. 

 

There is a significant backlog of cases now in the WRC and in the 
Courts. This is of concern to us. In employment cases there is the 

issue that individuals are having their right to have their case heard 
and dealt with delayed. In the case of employers, the same issues 
arise. In the case of employers by the time cases come on important 

witnesses whom they may need may well have left the company or 
business. The delays are going to be a challenge for the WRC, 

employer representatives and employee representatives. There is 
nobody to blame for this. Yes, there is the issue of resources in the 
WRC to have more remote hearings but the WRC cannot be blamed for 

the fact that the resources are not being provided to them. 

 

We fully expect the embargo on redundancies to be extended. This will 

create practical issues under the Redundancy Payment Acts for 
individuals who have been on short time since March 2020. Hopefully 

that anomaly in the law will be addressed. The indicators are that 
there are many business which will not reopen. Their employees are 
on the PUP. At some stage the issue is going to have to be addressed 

of the right to claim Redundancy. There is some talk of the PUP being 
extended to December 2021. At the present time the EWSS will be 

there until the end of June.  

 

When we get back to hearings in the WRC and the Labour Court there 

are going to be concerns for those representing employees entering 
into settlement agreements. You might ask why? If an agreement is 
entered into and the business subsequently goes into receivership or 

liquidation prior to the payment of the monies then in those 
circumstances the employee will simply be a creditor. Where there is a 

decision from the WRC or the Labour Court and a company goes into 
liquidation or receivership in those circumstances the employee can 
be paid through the Social Fund form the Department of Social 
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Protection. The difficulty we have in the WRC and the Labour Courts 
that there is no provision for a consent order. Where parties enter into 

a written agreement the practice currently is that in those 
circumstances the case is withdrawn and the parties rely on the 
agreement which has been put in writing. At this stage it would 

appear that there will be difficulties for Solicitors agreeing to same. If 
on the morning of a hearing an agreement is reached, unless the case 

will be adjourned for implementation of the settlement the position in 
relation to matters is that a Solicitor who enters into such an 
agreement could find themselves in a position that the company then 

goes into liquidation and the amount due to their client will simply 
become an unsecured debt. This is going to cause difficulties in itself 
in the WRC and Labour Court. Unless the procedures are agreed to be 

changed, we are going to have a situation that where an agreement is 
reached on the morning or just before or even a week before the 

hearing and the money is not paid over before the hearing then in 
those circumstances the parties may very well have to go through the 
charade of running the case and then getting the settlement agreed 

and then withdrawing the claim.  

 

It would appear now that in relation to settlements, effectively the 

settlement agreement and the settlement monies are going to have to 
be paid over on the same date because of the risk in a rise in 

liquidations and a risk that monies might not be paid over. 

 

The solution to this of course is that the Legislation is changed that in 

the event that a settlement is entered into in good faith and the 
company goes in to liquidation before the monies are paid or are not 

paid within the time specified in the agreement, that in those 
circumstances the employee will be entitled to request the case to be 
relisted.  

 

The problem above was one which arose on a number of occasions 
during the last recession. There is every chance that it will arise again 

and therefore the procedures which we have all been operating under 
for the last five to six years now will no longer be acceptable. We can 

certainly see that there will be employer representatives who will get 
very excited about this but at the end of the day when acting for 
employees, Solicitors or Union representatives will need to be aware of 
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the problem that could arise if a liquidation or examinership 
subsequently arose. 

 

In January also the issue of remote working as a right was 
announced. We will have to wait and see the Legislation. There have 

been a number of commentaries on this. We have been involved in a 
number of these commentaries. What is quite clear is that we need 

very precise and accurate Legislation. The fallback position in the 
proposals to date is that if matters cannot be agreed between an 
employer and an employee that the WRC will be the bodies to whom 

matters will be referred to. One issue which is going to arise is health 
and safety in relation to premises being suitable for home working. 
There will be an issue concerning a right to have premises inspected. 

There will be issues with once the premises are inspected whether 
they comply with health and safety. The issue which is going to arise 

is that an employer produces a report saying that the premises do not 
comply. The employee is then going to have to get their own report. 
That is a substantial cost for both the employer and the employee. In 

the case of the employee in the event that they cannot afford to get a 
report there is going to be the difficulty then in the WRC making any 
kind of ruling. We would be concerned that if these cases are going to 

go to the WRC that the WRC are going to have to have Adjudication 
Officers specially trained in relation to health and safety. There may 

well need to be provision for the WRC to have premises inspected and 
that means suitably qualified Health and Safety Specialists who can 
inspect properties for compliance with Health and Safety Laws where 

an employee looks to work remotely from home. This is a practical 
issue that is going to affect employers and employees and we have 

heard no proposal that the Government will be providing the cost of 
same for an independent review. 

 

There is also then the issue of compulsory vaccination. Some 
employers as in the UK have come up with a policy of ‘No Jab No Job’. 
That is unlikely to be one which can be run here in Ireland. However, 

it is an issue which is going to arise and we anticipate there will be a 
number of claims arising where employers seek to enforce individuals 

getting a vaccination. 
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In the Personal Injury area, vaccinations are going to cause 
difficulties. There will be a small minority of individuals who will react 

badly to the vaccination. There will therefore be Personal Injury claims 
which will arise. Instead of these cases going to the Courts which is 
going to be expensive, and will be one where Solicitors could obtain 

substantial fees, there needs to be a redress system put in place 
where there will be a list of specialists who can review individuals so 

that the matter can be dealt with in a cheaper and more effective way 
where effectively an institution such as PIAB or a separate Tribunal 
headed up by a Judge can direct what report would be obtained and 

that those reports would then be final and binding except to the 
extent that the person injured would want to challenge same. The 
debacle of the State fighting virtually every Medical Negligence claim 

needs to be avoided when it comes to the vaccination for Covid-19. We 
need to be able to encourage individuals to get it knowing that if they 

are one of the small minorities who are affected there will be a quick, 
efficient and cheap method of them getting compensation. 

 

Out and About in January 2021 
 
On 5 January Richard was interviewed on Waterford FM by Damien 

Tiernan on issues relating to Covid-19 and individuals returning to 
work including issues concerning social welfare. 

 
On 6 January Richard was interviewed on Corks 96FM and later that 
day on Today with Claire Byrne on RTE. The interview on RTE was 

with Richard Boucher Hayes. Both of these interviews again relating 
to the issue of individuals returning to work, the PUP issues around 

those who could not return to work and in both cases various 
questions from employees and employers about their concerns over 
Covid-19 and the employment law issues around same.  

 
On 6 January Natasha Hand had her first publication published in 
Irish Legal News. The piece by Natasha related to discrimination in the 

workplace. Natasha has particular interest in equality law and in 
particular discrimination law in Ireland. 

 
On 15 January Richard was quoted in an article by Ann Marie Walsh 
in the Independent titled ‘‘From Public to Private Sector, what does 
Irelands remote working strategy mean to me?’’ 
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On 18 January Richard was on Highland Radio discussing the issue 
of remote working. 

 
On 18 January Richard was also interviewed on Drivetime on RTE on 
the case of employers looking to requite employees to be vaccinated. 

Our article in the January issue of our newsletter covers the legal 
issues. We however want to encourage everyone, who can, to be 

vaccinated. 
 
On 19 January Richard was on Waterford FM with Damien Tiernan 

discussing remote working. 
 
On 22 January Richard had an article published in Irish Legal News 

‘‘Dismissing an Employee who is on Sick Leave’’. 
 

On 26 January Richard was quoted in the Independent, Irish 
Examiner, The Journal.ie and RTE on a case of Constructive 
Dismissal which the employee won after raising a Covid-19 grievance. 

Later that day Richard was interviewed on Drivetime about the case. 
On 27 January Richard was interviewed on Midlands 103 about 

remote working.  
 
What People Are Saying About Us  

 
We regularly post updates on our LinkedIn account both in the names 

of Richard Grogan, Sorcha Finnegan and Natasha Hand. We equally 
have a LinkedIn company page, being Richard Grogan & Associates. 
We do appreciate some of the fantastic comments which are made 

about our updates.  
 
We have since March been posting a daily update on Employment 

Law.  
 

Some of these comments include; 
 
From Pear HR Consultancy “I really think these updates and advice 

for people from Richard are invaluable” 
 
On our post – What Happens If A Redundancy Award by the 

Workplace Relations Commission is not paid – we received a comment 
from Pear HR Consultancy of “Helpful. This will help a lot of people”.  
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On our 20th January Employment Law update the comments 

included; 
 
“Great Advice” and “Wise Words”.  

 
The post dealt with the issue of employers not having proper policies 

and procedures in place as a result of which claims against employers 
are more likely to be won. 
 

Our post on 25 January dealing with remote working had the 
comment ‘‘Insightful update’’ 
 

The Importance of Policies and Procedures – They are not just for 
show 

 
We have been writing this Newsletter for a number of years now. In 
fact they go back to 2013. One issue which constantly comes up in 

cases under the Employment Equality Legislation and under the 
Unfair Dismissal legislation is the issue of employer policies. There is 
a huge body of case law before the WRC and the Labour Court which 

goes to the root of a problem that policies and procedures which an 
employer may have are not followed or not applied.  

 
The second issue is that there can be times when the information in 
relation to training of employees on policies and procedures is limited 

to them having received them in a staff handbook and signed a 
document saying that they read and understood them.  

 
There are effectively two lots of policies and procedures which are put 
in place. The first is if we can call it this the “off the shelf” employee 

handbook. These are sold by certain representatives as effectively a 
quick, easy and cheap way of showing compliance. In our opinion they 
often end up being the most expensive. The reason for this is that 

often they are not fully up to date. The second is bespoke policies 
which are designed specifically for the organisation. These when 

applied properly minimise the risk of an employer having a claim 
against them which can succeed.  
 

The difficulty is that often these policies whether it is the off the shelf 
handbook or the bespoke policies are simply taken in, filed away, 



 

7 
 

handed out to the employees with a form to be signed saying that they 
had read them and understood them and that is about it.  

 
Whichever method is used there are a few simple steps which are 
needed; 

1. Specific time needs to be put aside for every employee to read 

any policy or changes in policies.  

2. When an employee is being inducted into a company or 

business the employee should be taken through the various 

policies and procedures.  

3. A record of all induction or providing opportunities for 

employees to read the policies or procedures should be 

maintained.  

4. Particularly in relation to policies such as harassment and 

bullying there needs to be proper training in place. The 

employee should have dedicated training times and a record of 

the training should be maintained.  

5. All policies and procedures should be reviewed on an annual 

basis with employees with appropriate training.  

6. It is imperative that all managers at every level in the 

organisation is trained on how to apply the policies and 

procedures particularly in the area of dismissals, redundancies 

and complaints of harassment or sexual harassment in a way 

which will comply with the policies.  

7. Where a business has a policy or procedures and they do not 

apply that policy, then if that policy would have been more 

beneficial to the employee, than the policy applied, then in those 

circumstances it is likely that the employer is going to lose any 

claim.  

8. Specific training on how to deal with matters should be put in 

place for all members of management. This is everybody from 

the CEO down to a supervisor. That training should be clearly 

specified as training to ensure compliance by the manager with 

the procedures and it is vital that managers or those who have a 

supervisory function are fully up to date and fully understand 

what to do in the event that they have to deal with a disciplinary 

matter or a grievance being raised whether that is a simple 

grievance or it is one relating to discrimination.  
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This may sound like an awful lot of work. To an extent it is. However it 

is no different than the health and safety checks which an employer 
will put in place. It is no different to what is needed to make sure that 
the employer is not on the wrong side of a decision in the WRC or the 

Labour Court. The time and the cost of compliance is always going to 
be less than the time and cost involved in a claim.  

 
In looking at the cost of a claim it is not just the amount of the award. 
There is the time involved in preparing a defence to a claim. There is 

the time involved in having senior members of an organisation having 
to attend the WRC or the Labour Court. There is the cost of 
representation.  

 
Employers can reduce their costs significantly if they put the training 

in place and front end matters rather than waiting for a claim to arise.  
In addition, the issue of the reputational risk to an employer where 
there is a case which is reported in the Labour Court which they lose 

is one which has a cost to that business. Losing a claim on the race 
ground. Losing a claim in relation to sexual harassment or bullying is 
not one which will make the employer an employer whom individuals 

will necessarily want to work for.  
 

In addition, the status of that employer with the public who will be 
buying product or services from that employer is diminished.  
It is always important that employers have properly drafted policies 

and procedures in place. Those policies and procedures we would 
advise should be bespoke policies designed for the relevant 

organisation rather than buying an off the shelf suite of policies and 
procedures which may not be the appropriate ones for the employers 
business.  

 

 
Settlement Agreements for Senior Executives - can they be used 

to resolve disputes 
 

In the case of senior executives and senior managers where there is a 
disagreement between them and their employer a settlement 
agreement can be used to bring an issue to an end to the mutual 

satisfaction of both parties.  
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The usual situation is where the relationship is not capable of being 
sustained and a clean break is required.  

 
This is happening more often. We are certainly seeing situations 
where what is being talked about is a clean break or a "no fault" 

termination. The no fault termination is being proposed, more often 
now, to actually avoid addressing the reason why a senior executive or 

senior manager is being exited out of an organisation. We use the 
phrase "exited" out of an organisation when in effect the plain English 
word is "dismissed". However, the word dismissed is a “hard” word to 

use and therefore in many organisations we have now seen a situation 
of trying to sanitise the wording. The use of a no-fault dismissal 
avoids the employer company having to go through a disciplinary 

process. Invariably the senior executive or senior manager has done 
nothing wrong. It also avoids the employer facing the prospect of a 

significant equality claim under the Employment Equality Act 1998 
(as amended). The reason we say that is that in a number of 
situations it is in fact the age of the senior executive or senior 

manager which is the reason behind the intention of the employer 
company to end the relationship. Equally the size of your 
remuneration package may be an issue. The no fault dismissal is 

being used as a way to try to minimise injunction claims or to 
minimise a claim to the WRC which could result in reinstatement. We 

have serious concerns that the no fault dismissal can be used other 
than to have a very strong case against the employer for reinstatement 
or at least, at a minimum, maximum compensation.  

 
It is in those circumstances that employers recognise the risks that 

they are at if matters have to go to Court. At the same time senior 
executives and senior managers will be concerned about any 
reputational risk that they will have particularly as if you are in that 

situation you will be looking to continue your career. While you might 
be concerned about the reputational risk to yourself our experience is 
that employers are equally concerned about the reputational risk to 

them. The reputational risk to the employer is that if the case goes for 
hearing their ability to attract and retain individuals will be 

undermined. Ireland is a small place. If an employer is seen as one 
who terminates employees at a senior level because of their age or 
because their remuneration package has grown too large, they are less 

likely to be able to attract sufficient quality candidates into the future.  
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It is those circumstances that it is in everybody's interest often to seek 
to have a Settlement Agreement. 

 
Settlement Agreements reflect the result of negotiations between you 
and the employer. We will not seek in this note to generalise the 

details of every Settlement Agreement. Every single client who comes 
to us is unique. Every single senior executive or senior manager is 

unique in relation to their particular situation as is their employer. 
However, where a Settlement Agreement has been properly negotiated 
and accurately drafted it will normally provide for the following:  

 

 The senior executive or senior manager agreeing to depart the 

organisation 

 The senior executive or senior manager agreeing to waive any 

right to bring legal proceedings in the Courts or in an 

Employment Tribunal against their employer 

 The employer company agreeing to provide the senior 

executive/senior Manager with compensation as part of the 

agreement 

 Confidentiality on both sides and an agreed exit statement to 

preserve the position of both the senior Executive/senior 

Manager and the company 

 

Negotiating a Settlement Agreement - what you should not do 
 
In Ireland, unlike in the UK, there is no system of an "off the record" 

or "confidential" discussion between a senior executive/senior 
manager and the employer. Anything that is said can subsequently be 
used in any proceedings. That is not beneficial to either and is less 

likely to result in open negotiations taking place.  
 

There is however a solution. Where the employer and the employee in 
any matter are represented by Solicitors then in those circumstances 
acting through their Solicitors that the parties can have "off the 

record" and "confidential" negotiations which cannot be disclosed.  
 

Very often this is done as part of a mediation. The great advantage of 
mediation is that it is absolutely confidential. Everybody attending the 
mediation will have signed up to a mediation agreement which will 
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preserve confidentiality on a legal footing. In mediation nothing which 
is said as part of mediation can be disclosed outside the mediation 

process without the consent of both parties. There will be an 
independent mediator appointed who will be experienced in these 
issues. So, our advice is always that it is beneficial to have Solicitors 

involved simply to preserve confidentiality and to have a situation 
where there can be open and frank discussions without either party 

feeling constrained in what they can and cannot say. 
 
When will the idea of a Settlement Agreement be raised? 

 
The timing of Settlement Agreements is a matter of judgement. It is 
our approach that a Settlement Agreement is going to be raised as 

part of any negotiation and discussions in relation to the attempts to 
resolve differences.  

 
Normally a Settlement Agreement will form part of a wider discussion 
and negotiations. In cases where both parties believe it is likely that 

the relationship will terminate then the idea of a settlement agreement 
will normally feature more prominently in the negotiations from the 
very start.  

 
It is important in any negotiations that there is trust. The employer 

must have no suspicion that the employee is attempting to cheat the 
employer or to hold them to ransom and equally the employee must 
trust that the employer is not attempting to discriminate against the 

particular employee.  
 

There are times when discussions arise relating to the termination of a 
senior executive or senior manager where properly conducted 
negotiations can result in the parties resolving difficulties. However, if 

that is likely to be the position it is more likely that the senior 
executive or senior manager will have seen this as an option at the 
very start. In such circumstances it is still useful to have a Solicitor 

on board so that matters can go through mediation. 
 

What is a Settlement Agreement? 
 
A Settlement Agreement is in effect a contract. 
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Because it is a contract and involving senior executives and senior 
managers it is vital that both the employer and the senior 

executive/senior manager have received independent legal advice, that 
this is noted in any Settlement Agreement and that the Settlement 
Agreement normally will be witnessed by a Solicitor for each party.  

It is vital that the legal consequences of agreeing to the terms of a 
Settlement Agreement are clearly set out and advised upon.  

 
The settlement agreement will deal often with issues relating to not 
only the amount which the senior executive/senior manager will 

receive but also, as part of those negotiations, they will deal with 
issues such as non-compete clauses. For senior individuals within 
organisations there can be significant non-compete clauses and as 

part of any Settlement Agreement these need to be addressed. If the 
non-compete clauses are to remain then that is something that has to 

be taken account of in negotiating the termination package.  
 
Getting proper legal advice from Solicitors with expertise in this 

area 
 
We have significant expertise and specialist knowledge of working with 

senior executives and senior managers to resolve differences with 
employers. We have the expertise to deal with appropriate Settlement 

Agreements which reflect the specific circumstances of the senior 
executive/senior manager. It is not just a matter of us having 
specialist employment law experience and expertise. We have 

specialist employment law negotiating skills honed over many years. 
Our Solicitors have the expertise in drafting complex legal contracts 

through making sure that they are sufficiently clear and precise to 
record the agreement so as to avoid future issues arising into the 
future.  

 
When it comes to senior executives/senior managers negotiating 
Settlement Agreements often arise in cases involving discrimination, 

equality issues and redundancies.  
 

To say settlement agreements are complex legal contracts would be an 
understatement. They must be negotiated and created with the 
assistance of specialist employment law Solicitors.  
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We are not saying that we are the only firm which provide this service. 
There are many other brilliant employment law experts who can assist 

you. How we say we are unique is that this is a service which we only 
provide to senior executives and senior managers. We do not provide 
this service to employers. You may ask why. The reason is simple. 

Because of the issues which can arise relating to how matters are 
dealt with we believe that it is important that particular negotiating 

approaches are ones that we are free to use to the benefit of senior 
executives and senior managers without being concerned that taking 
that approach could have a negative impact if we were acting for an 

employer. Therefore, to avoid any issue that we would be concerned 
about raising a particular argument or taking a particular approach 
for fear of it having a negative impact in a future case for an employer 

that might approach us we resolve that dilemma easily by simply 
providing that we will not act for employers in such circumstances. 

Yes, we do act for employers in employment law cases but not when it 
comes to negotiating a Settlement Agreement with a senior executive 
or senior manager. 

 
If you want to discuss any issue with us you can contact us on +353-
1-9695781.  You can email us at info@grogansolicitors.ie or you can 

visit our website being www.grogansolicitors.ie where you will find 
further guides on this issue and you can contact us on the contact 

form. 
 
If contacting us please let us know that you are a senior executive or 

senior manager and furnish us with as much information as you can 
at the start. We can then make sure that the appropriate person in 

this firm contacts you. Everything which you send to us is absolutely 
confidential. In the alternative you can simply contact us for an initial 
discussion.  

 
We are a solution-based law firm. We look to get the solution that best 
suits your position. That may be a Settlement Agreement. It may 

instead be a mediated agreement for you to remain in the organisation 
on agreed terms. We seek to get the solution which best suits your 

position. We are here to help.  
 
In all cases of this type we will discuss our fees with you before we 

agree to take you on or you agree to engage us. We think that that is 
fair to you and to us.  

mailto:info@grogansolicitors.ie
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Protected Disclosures Act 2014 – When does the Protection 

Apply. 
 

This issue arose in the case of Northside Security Service Company 

Limited by Guarantee and Patrick Dunne PDD211. The Court in 

this case looked in particular to the provisions of Section 5 (5). 

That states; 

‘’ (5) A matter is not a relevant wrongdoing if it is a matter which it is 
the function of the worker or the worker’s employer to detect, 
investigate or prosecute and does not consist of or involve an act or 
omission on the part of the employer’’ 

 

The Labour Court referred to the recent High Court case of John 
Clarke -v- CGI Food Services Limited, and CGI Holding Limited 

2020 IHC368, which demonstrated the broad scope of the definition 

of ‘Protected Disclosure’ under the Act. It provides clarity on the 
interpretation of Section 5 (5) of the Act and highlights the importance 

of the wrongdoing on the part of the employer to this exemption. The 
Court pointed out that Mr Justice Humphries made it clear that this 
exemption only applies where the matter does not consist of or 

involved an act or omission on the part of the employer. 

 

The Court quoted that case where it was stated; 

‘’However, once again, that totally omits the fact that there are two 
requirements (an investigative function and misconduct other than by 
the employer) which must both be present to exclude something from 
the definition of a relevant wrongdoing and which are joined by the 
word ‘and’.’’ 

 

The Court quoted the case of Baranya -v- Rosderra Irish meats 

Group Limited 2020 IEAC6560, where Mr Justice Regan stated; 

‘’That some information in the relevant communication, must attribute 
some act or omission, on the part of the respondent, that the appellant 
might reasonably believe tends to show one or more of the relevant 
wrongdoings is clearly necessary’’. 
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This case involved a monitoring of a CCTV System. The Court stated 

that they were satisfied that the misuse of CCTV by a non-security 
person is firmly within the remit of a Security Officer whom the Court 
held the employee was in this case. The Court stated that taking the 

first limb of Section 5(5) into account the Court was satisfied that the 
Protected Disclosure is not a relevant wrongdoing as it is the function 

of the worker or the workers employer to detect, invest or prosecute.  

 

In relation to the second limb of the Section the Court stated that even 

if it is within the remit of the complainant’s role to detect the misuse 
of CCTV the Court was satisfied that deeds perpetrated by a third 
party without the respondent knowledge or within its control could 

not be matters related to an alleged act or omission by the employer. 

 

The Court held that this was not a Protected Disclosure and dismissed 
the case. 

 

This is an important case as there are very few of these cases coming 
before the Courts and it is helpful that the Court has set out the law 
so clearly. 

 
Penalisation under the Safety Health and Welfare at Work Act 

2005-2014 
 
This arose in the case of Galway City Council and Gerry Daly 

HSD206. The Court in this case helpfully restated the law when the 
Court stated; 

 
“In O Neill –v- Toni & Guy Blackrock 21ELR1 this Court held that in 
order to make out a complaint of penalisation it is necessary for the 
complainant to establish that the detriment which he or she complains 
of was imposed “for” having committed one of the acts protected by 
sub-section (3)”.  
 
The Court in this case went on to state in referring to the previous 

case that; 
 



 

16 
 

“Thus the detriment giving rise to the complaint must have been 
incurred because of or in retaliation for, the claimant having committed 
a protected act. This suggests that where there is more than one causal 
factor in the chain of events leading to the detriment complaint of, the 
commission of a protected act must be an operative cause in the sense 
that “but for” the claimant having committed the protected act he or she 
would not have suffered the detriment. This involves a consideration of 
the motive or reasons which influence the decision maker in imposing 
the impugned detriment”.  
 
The Court went on to state, as was pointed out in Toni & Guy, that 
there are two tests inherent in the statutory definition of Penalisation. 
First, the claimant must have suffered a detriment of the type referred 

to at subsection (1) and (2) of Section 27. Secondly, the detriment 
complaint of must have been imposed for having committed a 

protected act or omission of the type referred to in subsection (3) of 
the section. The Court in this case pointed out that in the sense that 
“but for” the protected act or omission having been committed the 

detriment would not have been imposed. The Court pointed out that 
this imports a requirement to show a chain of causation between the 
impugned detriment and the protected act or omission.  

 
In this case the Court pointed out that almost a year passed between 

the making of the protected act and the alleged detriment. The Court 
in this case held that the employee had not been penalised.  
 

While it is not referred to in this particular case the issue is going 
always to be very difficult to prove if the employee has not suffered the 

detriment within a reasonable period of time after the protected act 
has occurred.  
 

Payment of Wages Act 1991 Claim  
 
The case of Lee Overlay Partners Limited and Stephen Kiely PWD2038 

is an unusual case. The complainant submitted a complaint. He 
claimed that the Respondent failed to pay him a sum of €6,300 in 

respect of two bonus payments.  
 
The Respondent contended that the employee had been requested to 

attend a disciplinary meeting with management and at the conclusion 
of the meeting the firm considered that the matter had been 
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adequately resolved and there was no necessity to progress further 
through the disciplinary procedure.  

 
The Respondent argued that as the complainant had been subject to 
the disciplinary procedure the employee did not meet the conditions 

for the award of the bonus.  
 

The particular provisions provided; 
 
“You must be employed by the company” 
 
“You will have not given notice to the company of the termination of 
your employment” 
 
“You have received a ranking of 5 or above in your most recent 
performance appraisal”  
 
“You have not been subject to the companies Disciplinary Procedure in 
the preceding twelve months”.  
 
The Court pointed out the provisions of Section 5(1) and 5 (6) of the 

Act.  
 

The Court in this case looked at the disciplinary procedure of the 
respondent.  
 

The relevant provision provided; 
 

“The company will attempt to resolve any complaint in an informal 
matter by way of private discussion between the employee and his/her 
immediate supervisor. However, where such discussion fails to 

adequately resolve the issue or where the matter is deemed as gross 
misconduct, the Company’s Disciplinary Procedure will be invoked”.  
 

The Court stated that in their view the provisions of Clause 2.1 was 
highly significant as there was no dispute that the discussion took 

place but it was clear to the Court that those discussions resulted in 
the matter being resolved.  
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On that basis the Court was satisfied that what transpired was a 
private discussion in accordance with clause 2 of the procedures. The 

Court said that clause 2.1 was highly significant and was specific as 
to when the disciplinary procedure would kick in. The Court pointed 
out that as the matter was resolved in the discussion which took place 

on 22 January 2019 the Court was satisfied that the complainant was 
not subject to the disciplinary procedure. An award of €6,300 was 
made.  

 
When dealing with the issue of a discretionary bonus which may be 

subject to performance issues by the employee particularly in relation 
to being put through a disciplinary procedure or otherwise it is vital to 
ensure that the company procedures relating to disciplinary policies 

are applied and that in determining the bonus it has to be determined 
in accordance with the policies and procedures in place. If the 
procedure provides that the employee will lose the bonus if they were 

put through the disciplinary process then if something less than the 
disciplinary process applies then in those circumstances the employee 

is entitled to the bonus.  
 
There may be many situations where the bonus is subject to certain 

conditions being met or that the employee has or has not done certain 
things. It is vital so as to avoid cases going to the WRC or on appeal to 

the Labour Court as in this case that the appropriate policies and 
procedures are tested to make sure there are no issues that could 
subsequently arise.  

 
 
Payment of Wages Act – Allowances 

 
In ADJ-00026136 this issue arose. 

The employer in this case raised two preliminary objections.  
The first was that the payment the complainant was referring to in his 
claim was an allowance which is only paid to employees who carry out 

the duties of driving and is not paid while on annual leave or sick 
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leave. The case of McKenzie and Others -v- Minister for Finance 
and Others 2010 IEHC461 is one where Mr Justice Edwards held  

“Finally, the Court agrees with the respondent’s submission that the 
Payment of Wages Act, 1991 has no application in the circumstances of 
this case. Firstly, as has being pointed out, correctly in the Courts view, 
the reduction in the PDF allowance is not a “deduction” from wages 
payable. It is a reduction of the allowance payable. The Act has no 
application to reduction as a distinct from “deduction”. Secondly, even if 
that were so, any alleged breach of the Payment of Wages Act, 1991 is 
not a justiciable controversy before the High Court in circumstances 
where that Act set up specific enforcement mechanisms to be availed of 
elsewhere in such circumstances”. 
 
It is now well established that a reduction of an allowance is not a 
deduction under the Payment of Wages Act. Where a person’s salary 

or wage falls to a lower sum then regardless of what title is put on it it 
is a “deduction”. In addition, the Payment of Wages Act does not apply 
to allowances.  

 
 
 

Employment Equality Act Claims – The Burden Of Proof  
 

This issue arose in case ADJ-00027749.  

 

The Adjudication Officer in this case set out some important decisions 

in relation to the Burden of Proof.  

 

The Adjudication Officer pointed out that the Labour Court had stated 
that in the case of Southern Health Board –v- Mitchell DEE011 
(2001) ELR201 that; 

 

“The first requirement is that the complainant must establish facts from 
which it may be presumed that the principle of equal treatment had not 
been applied to them. This indicates that a complainant must prove, on 
the balance of probabilities, the primary facts on which they rely in 
seeking to raise a presumption of unlawful discrimination. It is only if 
those primary facts are established to the satisfaction of the Court, and 
they are regarded by the Court as being of sufficient significance to 
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raise a presumption of discrimination, that the onus shifts to the 
respondent to prove that there was no infringement of the principle of 
equal treatment”.  

 

The Adjudication Officer also quoted the case of Arturs Valpeters –v- 

Melbury Developments Limited 2010 21ELR64 where the Labour 
Court stated in respect of Section 85 that; 

 

“This requires that the complainant must first establish facts from 
which discrimination may be inferred. What those facts are will vary 
from case to case and there is no closed category of facts which can be 
relied upon. All that is required is that they must be of significant 
significance to raise a presumption of discrimination. However, they 
must be established as facts on credible evidence. Mere speculation of 
assertions, unsupported by evidence, cannot be elevated to a factual 
basis upon which an inference of discrimination can be shown. Section 
85A places the burden of establishing the primary facts fairly and 
squarely on the complainant and the language of this provision admits 
no exceptions to that evidential rule”.  

 

The case of Margetts –v- Graham Anthony & Company Limited 

EDA038 is one where the evidential burden which must be discharged 
before a prima facie case of discrimination can be said to have been 

established was outlined by the Labour Court.  

 

The Labour Court stated as follows; 

 

“The mere fact that the complainant falls within one of the 
discriminatory grounds laid down under the Act is not sufficient in itself 
to establish a claim of discrimination. The complainant must adduce 
other facts from which it may be inferred, on the balance of probability, 
that the act of discrimination has occurred”.  

 

The Adjudication Officer set out that where facts are established from 

which discrimination may be inferred it is then for the respondent 
employer to prove the absence of discrimination.  
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It is helpful that the Adjudication Officer has set out this in some 

detail.  

 
 

Fair procedures in the selection for redundancy 
 

A useful recent case on this is case ADJ-00027742. The Adjudication 
Officer in this case has set out a number of the relevant cases in 
relation to the issue of fair procedures. The relevant case is JCB 

Europe Limited -v- Panisi 2011IEHC279 being a judgement of Mr 

Justice Charleton where in that case it was stated; 
 

“In all cases of dismissal, whether by reason of redundancy or for 
substantial grounds justifying dismissal, the burden of proof rests on 
the employer to demonstrate that the termination of the employment 
came within a lawful reason. In case of misconduct, fair procedure must 
be followed whereby an employee is given an entitlement to explain 
what otherwise might amount to a finding of a real seriousness against 
his or her character. In an Unfair Dismissal claim, where the answer is 
asserted to be redundancy, the employer bears the burden of 
establishing redundancy and of showing which kind of redundancy is 
apposite. Without that requirement, vagueness would replace the 
precision necessary to ensure the upholding of employee’s rights.  
 
Redundancy is impersonal. Instead, it must result from, as Section 7(2) 
of the Redundancy Payment Act 1967, as amended, provides reasons 
not related to the employee concerned. Redundancy, cannot therefore 
be used as a cloak for the weeding out of those employees who are 
regarded as less competent than others or who appear to have health or 
age-related issues. If that is the reason for letting an employee go, then 
it is not a redundancy, but a dismissal” 
 

Redundancy and Retirement Age  

 
This issue arose in ADJ-00026280 when the employee brought a 

claim under the Redundancy Payment Legislation. The employee in 
this case received his Construction Industry Federation pension and a 
termination date of the 11th January 2018 was agreed. He received the 

CIF pension but not the State pension and it was agreed that the 
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complainant would work until his 66th birthday. He was given a draft 
temporary contract. The Adjudication Officer said that they were 

cognisant of the judgement of Mr Justice Hedigan in the High Court 
case of McCarthy -v- HSE 2010 IEHC75 where the employee’s 
retirement age of 65 was found to be an implied term due to 

membership of the pension. The Adjudication Officer found that the 
complainant reached retirement age on the 6th August 2017 and his 

employment terminated on the 11th January 2018. He was then 
employed for a further period of one year and retired. The 
Adjudication Officer held that the employee was not dismissed due to 

redundancy. This case was taken under the Redundancy Payment 
Legislation.  
 

It may well be in our view that if the employee had taken this case 
under the Employment Equality Legislation that there could have 

been a different outcome.  
 
When bringing cases to the WRC it is important to look at which Act a 

claim is being brought under. The one that somebody might think is 
the right claim for them to bring may in fact, if they get legal advice, 
may be a different claim altogether.  

 

Constructive Dismissal – The Tests  

 
This issue arose in case UDD2039 between Dublin Letting and 
Management and Warren Richards.  

 
In this case the Labour Court gave a very clear precise statement on 

the law on this matter when they stated; 
 
“The consideration of all Constructive Unfair Dismissal cases centres on 
the behaviour of the employer in question. This is the note of the 
authorities on the matter, including those cited by the respondent in this 
appeal. Did the employer substantially repudiate the employees’ 
contract of employment so as to justify the employee’s resignation? Did 
the employer conduct itself so unreasonably vis-à-vis the employee so 
as to make the employees situation in the workplace intolerable?” 
 
The Court pointed out that there is a high bar set by the authorities in 

Constructive Dismissal cases by employees.  
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The Court found against the employee.  
 

This is a case where no issue arose in relation to grievance procedures 
having not being utilised. In addition to the matter set out by the 
Court in this case it is imperative, in our view following various 

decisions that the employee uses the grievance procedures unless 
there is an extremely strong argument that same would not be used, 

the Burden of Proof is clearly on the employee to show that it is not 
appropriate for them to have used the grievance procedure. That again 
is a very high bar.  

 

Constructive Dismissal – Why an Employee needs to use the full 
grievance procedure before resigning 

 
In case ADJ-00028662 the Adjudication Officer helpfully set out the 

law on this issue. 
 
The Adjudication Officer quoted Dismissal law in Ireland by Dr Mary 

Redmond at page 340 where it states: 
 
“There is something of a mirror image between constructive dismissal 
and ordinary dismissal. Just as an employer for reasons of fairness 
and actual justice must go through disciplinary procedures before 
dismissing, so to an employee should invoke the employer’s grievance 
procedure in an effort to resolve his grievance. The duty is an 
imperative in employment resignations. Where grievance procedures 
exist, they should be followed: Conway -v- Ulster Bank Limited. In 
Conway the EAT considered that the claimant did not act reasonably in 
resigning without first having substantially utilised the grievance 
procedure to attempt to remedy her complaints.  
 
The Adjudication Officer pointed out that in the case of Burber -v- 
Dunnes Stores 2009 ELR621 Mr Justice Finnegan said: 

 

“The conduct of the employer complained of must be unreasonable and 
without proper cause and it’s effect on the employee must be judged 
objectively, reasonably and sensibly in order to determine if it is such 
that the employee cannot be expected to put up with it”. 
 



 

24 
 

In a significant number of constructive dismissal cases which will see 
the employee resigns without going through the grievance procedure. 

This is something that no employee should do.  
 
Where an employee has not gone through the grievance procedure 

there is an extremely high bar for the employee to be able to show that 
there was a good reason why the employee would not go through 

same. The employee may believe that the grievance procedure may 
well be a sham. That may be. However, it is a matter for the employee 
then to be able to prove that that would be the position rather than 

merely having a belief. In addition, an employee who goes through the 
grievance procedure must go through an appeal process.  
 

The reason for this as has being set out by the Labour Court on a 
number of occasions is that it is to give the employer an opportunity 

to respond to the grievance. It is no different than the position, being 
the mirror image, in a dismissal case. In such a case the employer 
must give the employee an opportunity to answer the complaints 

which the employer has against the employee. That same test applies 
in reverse when it comes to constructive dismissal. 
 

A significant number of cases, such as this case are lost because the 
procedures are not gone through.  

 
It is our advice that no employee should resign without getting legal 
advice first. 

 

Dismissing an Employee who is on Sick Leave. 

 
At present in Ireland there is no Statutory Sick Leave Scheme. This is 
likely to come in. The issue that has yet to be addressed is whether 

there will be a single period or whether it will be a roll-over provision 
each year. Therefore, the question will be if an employee is out on 
long-term illness will they, every year, get a right to an additional paid 

sick leave, or will it only run from the start for a set period of time and 
there will be no right to accrue additional sick leave into the future, 

unless it is a new period of sick leave. 
 
There is also the issue that under the EU Legislation and the Irish 

Legislation in Ireland, employees will accrue annual leave entitlements 
for a period of fifteen months from the start of their sick leave. 
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Where an employer has an individual, who is out sick for a long period 

of time, employers will often look to see is it possible to retain the 
employee in that employment. Dismissing an employee who is on sick 
leave is always difficult. 

 
It does not matter what the reasons are, why the employer would want 

to dismiss the employee. What is absolutely imperative is that the 
employer follows fair procedures. Employers need to be extremely 
careful where the employee may have a disability.  

 
Therefore, there are some specific step-by-step matters which an 
employer should look at before dismissing an employee who is on sick 

leave. 
 

The employer should make sure that the employer is possession of all 
facts concerning the employee’s condition 
 

(a) This will mean normally getting an independent medical report. 

(b) The employer must give notice to the employee that the question of 

his or her dismissal for incapacity is being considered. 

(c) This does mean that the employee gets a reasonable period of time to 

respond. 

(d) That the employee is furnished with any medical documentation 

which the employer has including medical reports. 

(e) Allowing the employee sufficient time to obtain their own medical 

report to counter any report the employer has obtained. 

(f) The employer must allow the employee to put forward his or her 

arguments as to why the employee should not be dismissed before the 

employer makes any decisions. 

 

In getting a medical report, the employer must seek a medical report 
from an independently appointed doctor to work out the employee’s 
incapacity. That doctor should look at the prognosis and the likely 

duration of the illness and whether the doctor believes that it is 
possible for the employee to return to work, and if so, the likely 
period. 

 
Employers seeking a medical report, where an employee has an 

incapacity, should ask the doctor if any measures are required to 
accommodate the employees return to work which the doctor believes 
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is appropriate. The employer then has to consider whether this is 
feasible and will not create a disproportionate financial burden on the 

employer. An employer, in the case of a disability will have to make 
reasonable accommodation. Following the Nano Nagle School case, the 
employer does not have to create a new job for the employee. The 

employer may have to see how the employees’ job can be adapted with 
some functions possibly being taken away to enable the employee to 

return to their workplace. 
 
The Employment Equality Legislation is particularly relevant in the 

event that the employee has a disability. There are certain things 
which the Legislation will require the employer to do, namely; 
 

1. Adapt the premises and equipment to enable the employee to return 

to work. 

2. Change or alter patterns of working time or how tasks are performed 

or whom they are performed by. 

3. The provision of training for the employee. 

4. The Legislation does not require treatment facilities by the employer 

or that the employer provides something which a person would 

normally and reasonably be expected to provide for themselves. 

 

This is not however something that is an open cheque book as far as 
the employer is concerned. The Legislation provides that the cost to 
the employer must not be unreasonable. There is no guidance on this 

but effectively what is reasonable for a very large employer will not be 
deemed to be reasonable for a small employer. 
 

 
What happens where the employer’s medical report and the 

employee’s medical report differ? 
 
This does happen quite regularly. In those circumstances, the 

employer has to consider the report from the doctor treating the 
employee. If there is conflict then in those circumstances it may well 
be necessary for the employer to arrange an independent assessment 

by a specialist, such as a consultant, to determine matters. It is vital 
that employers do not start determining medical issues themselves as 

they are not qualified to do so. 
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Communication. 
 

It is very important that an employer make sure that the employee 
who is being considered for dismissal on the basis of incapacity, is 
aware that this is a possible outcome. That should be done as early as 

possible. 
 

These types of cases are extremely upsetting for both employees and 
often for employers. The employee has done nothing wrong. The 
employee could well be a long-standing employee who has been loyal 

to the employer. It is often that the employer simply cannot keep the 
job open indefinitely. It is our advice always, that this is addressed in 
a sympathetic manner. No decision should ever be rushed. 

 
 
Traps for Employers. 

 
Employers must be wary of dismissing an employee who is out on sick 
leave. The employer can face either claims under the Unfair Dismissal 

Legislation or under the Equality Legislation. To avoid such claims, it 
is vital that fair procedures are always applied and that at all stages 

the employee is given the right to have support from a Union Official 
or a fellow employee. The fact that an employer may not recognise the 
Union, is not a reason not to allow the employee to be represented by 

them in the process. 
 
There is another matter which employers sometimes fail to take 

account of. Where an employer has a Permanent Health Insurance 
Policy, specific advice is needed to be obtained from the Insurers and 

the Brokers and at times by the employers’ legal advisors. If 
termination would then cause the Permanent Health Insurance Cover 
which the employee might have been receiving up to then, to cease, 

then in those circumstances, issues can arise relating to breach of 
contract.  

 
Where an employer is considering dismissing an employee because of 
the employee having been on extended sick leave, and the employee is 

suffering from an incapacity, employers should always get advice from 
a Specialist Employment Law Solicitor. Equally, an employee who is in 
that position, should get advice from a Union or better still, again from 
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a Specialist Employment Law Solicitor, who has expertise in this area 
of law. 

 
Dismissing an employee who is on extended sick leave is fraught with 
difficulties for both, and is one of the most complex areas of 

Employment Law. 
 

Published in Irish Legal News 22 January 2021. 
 

 

MEP's call for an EU-wide Right to Disconnect 
 

The Employment Committee of the European Parliament has called for 

workers to be allowed switch off digital devices outside working hours 
without facing any consequences.  

 
In a resolution adopted on Tuesday 5 January with 31 votes in favour, 
6 votes against and 18 abstentions the MEP's on the committee voted 

in favour of the resolution that EU countries must make sure that 
workers are able to exercise the right to disconnect effectively. This 
will include by means of collective agreements. The committee was of 

the view that this right is vital to protect workers health. 
 

The culture, which is becoming prevalent of always being on or 
available and the growing expectation that workers should be able to 
be reached at any time can have a negative effect on work life balance. 

There is medical evidence that there are physical and mental health 
issues also. That research goes back to the Working Time Directive 

which was then introduced in Ireland under the Organisation of 
Working Time Act 1997.  
 

The committee is calling on the Commission to propose an EU 
Directive on a right to disconnect. The reason for this is that the right 
is not specifically enshrined on EU law. The MEP's were stressing that 

being able to switch off from work should be a fundamental right 
permitting workers to refrain from work related tasks and electronic 

communications outside working hours without facing any 
repercussions. 
 

This is a non-legislative resolution. It will be voted on in a plenary 
session in the EU parliament. Once endorsed by the parliament it will 
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be put forward to the Commission and EU countries for 
implementation as part of future regulatory decisions.  

 
The evidence is from Eurofound that since the start of the Covid-19 
pandemic nearly 33% of EU workers now work from home. There is 

currently no European legal framework directly defining and 
regulating the right to switch off. The use of digital tools such as 

laptops, mobile phones, Zoom and Microsoft Team and other means of 
communications are making it possible to work from anywhere at any 
time.  

 
The position in Ireland is that the government is looking at a Right to 
Disconnect. 

 
In Ireland however the Organisation of Working Time Act 1997 does 

have specific provisions some of these come from the Directive. The 
first is Section 11 of the Act which provides that an employee must 
have 11 hours uninterrupted break between finishing work and 

starting the next day. The other is Section 12 which provides for rest 
breaks at work. In addition, Section 13 provides that every employee 
must get a 35-hour uninterrupted break each week. Our domestic 

Legislation, which is not included in the Directive as a directive 
provision provides that if an employee has set hours then there is a 

requirement, if the employee is to be required to be available for work 
outside those set hours that the employee is given at least 24 hours’ 
notice in advance. Where the employee does not have set hours then 

in those circumstances, they must receive a roster a week in advance. 
  

There is going to be significant resistance for a right to disconnect. 
You may wonder where this will come from. It will come from larger 
organisations and larger professional organisations in Ireland. Let us 

look at the IT industry. A lot of those individuals, particularly senior 
employees, will have to deal with individuals in other Jurisdictions. 
They will be on different time zones. Many will be dealing with 

individuals in the United States. The end of the working day is the 
start of the working day in Silicon Valley. In professional firms 

particularly in the legal and accountancy businesses and in the 
accountancy businesses those in the not so much in compliance but 
in the advisory services equally expect 24/7 availability for individuals 

who wish to move forward.  
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If there is to be a Right to Disconnect then it is going to need 
appropriate Legislation in Ireland which has appropriate penalties in 

place for non-compliance. This will have to be at a level which will 
dissuade an employer from seeking to have somebody available to 
work excessive hours.  

 
There is going to be a clear division between health and safety issues 

and the work life balance benefits on one side with the requirements 
of business on the other. The danger is that we get a fudge which will 
neither be acceptable to the health and safety issues relating to a 

Right to Disconnect or to businesses. If the rules are clear and specific 
and can be properly implemented then in those circumstances’ 
businesses will adapt. The issue in relation to the Organisation of 

Working Time Act, in Ireland, is that the issue has been more of a 
fudge. While the penalties can be up to two years’ salary what is really 

needed is a floor. Invariably in cases before the WRC or the Labour 
Court there are arguments that individuals are senior individuals, 
that there is a requirement of the business, that the breaches are 

technical.  
 
If we are going to have a change then we need to have a proper 

discussion about this as to how it is going to be dealt with and in 
what way it will be dealt with. 

 

 
Upcoming UK Employment Law cases which will be important in 

2021. 
 

1. The case of Royal Mencap Society -v- Tomlinson -Blake; 

Shannon -v- Rampersad and Another, is a case where the UK 

Supreme Court is due to decide if the National Minimum Wage 

Legislation requires employers who have to sleep in to receive 

the minimum wage for hours during which they are asleep. 

The UK Court of Appeal had held that the National Minimum 

Wage Legislation only requires sleep in workers to receive the 

minimum wage only when they are awake and available for 

work. A similar argument often arises in Ireland in the case of 

in particular carers who have to remain in a premises. They 

may or may not be called on during the night. This case is 

going to be interesting as regards its decision and how it might 
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impact in Ireland. Although the Irish Legislation would appear 

to hold that if an employee is required to be at a place 

determined by the employer then they are at a place of work 

and entitled to be paid. 

 

2. The case of Asda Stores limited -v- Brierley and Others involves 

Asda Supermarket workers who are mostly female who are 

contending that the work they do is equal in value to the work 

undertaken by male colleagues working at Asda Depots. In 

July of last year, the UK Supreme Court considered the 

preliminary issue as to whether or not the supermarket 

workers are able to compare their pay with that of the depot 

workers. The Supreme Court judgement in that is awaited. If 

the ruling is in favour of the workers, this would mean that 

the case would go back to the Employment Tribunal in the UK 

to decide if the work is of equal value. 

In Ireland there has been a number of cases where the Labour 

Court has allowed, under our Legislation employees to 
compare themselves with workers in other locations and not 

even in the same company. 

 

3. The case of Aslam and other -v- Uber BV and Others, is a case 

which has been going on for a number of years. The drivers 

successfully argued in the Court of Appeal, in the UK, that 

they were workers and not self-employed. This decision is 

going to be important for those in the gig economy. 

The English Legislation is different than in Ireland. In Ireland 
we have employees and employers. In the UK they have 

employees, workers and self-employed. Individuals who are 
classified as workers do not have the same rights as 
employees but do have certain rights in relation to sick pay 

and holiday pay. 

Even so this decision will be useful for addressing the issues 

as to the test as to who is and who is not self-employed. 
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Not every personal injury results in an award of compensation  

 

Recently, the Court of Appeal overturned an award of €56,000 
damages to a lady who was scalded when a €10 glass jug bought by 

her in Dunnes Stores shattered when she poured hot water from the 
kettle into it. The three Judge Appeal Court found no evidence to 

support the conclusion of the High Court that Dunnes were negligent 
in selling the jug to Ms. Cekanova who is a native of Slovakia.  

 

Dunnes denied negligence and pleaded that the individual failed to 
heed a warning sticker on the jug which it claimed specifically stated 
not to use hot water in it. The High Court had found Dunnes Stores 

75% negligent. The High Court stated that Dunnes ought to have 
known people in Ireland from foreign countries will use a glass jug 

and pour hot water into it. The relevant individual was held 25% 
negligent in that she should have known that tea here is not made in 
glass jugs and should have had some obligation to check if the jug 

was suitable before pouring hot water into it.  

 

The Court of Appeal stated, it was universally known by reasonable 

adults of normal intelligence that boiling or very hot water has the 
potential to shatter an ordinary glass vessel. The Court of Appeal 

disagreed with the High Court finding that the jug was meant to have 
a label warning against using it for hot liquids. The Court of Appeal 
held that if using a glass jug for tea was a well-known custom in 

Ireland, of which Dunnes should have known, they were surprised 
having sold more than 11,000 of these jugs, some of which had labels 

had no other complaints of a similar nature received.  

 

The Court of Appeal pointed out that if a safety warning was required 

and necessary it would have to be permanently engraved on the jug as 
the label would be washed off after the first use of the jug.  
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In this case the relevant individual suffered an extremely nasty injury. 
This case is a reminder that not every injury results in a claim where 

compensation will be awarded.  

 

We do not have a strict liability test here in Ireland. We have a test of 

negligence. To win a claim for personal injuries the person bringing 
the claim must show negligence or the breach of a duty of care by the 

person against whom the claim is being brought.  

 

There are always going to be border line cases. This is why it is very 

important before bringing any claim that appropriate legal advice is 
obtained.  

 

What is a Catastrophic Injury. 
 

In the case of Hegarty -v- HSE, Mr Justice Murphy analysed the Civil 
Liability (Amendment) Act 2017. The case involved a catastrophic 
injury. 

 
A catastrophic injury is defined as a personal injury which results in a 
permanent disability, requiring the person to receive life long care and 

assistance in all activities of daily living or a substantial part thereof. 
 

So, what does this mean in practice? A catastrophic injury is a severe 
injury. It can be to the spine, spinal cord or brain. It may also include 
a skull or spinal fracture. 

 
A catastrophic injury can result in permanent severe functional 

disability. It can cause severe head or neck trauma. 
 
Various activities can result in a catastrophic injury. Participation in 

any sport or recreational activity may result in a catastrophic sports 
injury, particularly if it is unsupervised or is engaged with little or no 
protection. 

 
Cervical spine trauma is most common in sports and activities 

involving contact and collision. This would include rugby. A 2005 
report by the National Centre for Catastrophic Sports Injuries 
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Research in the United States also identified track and field sports as 
ones where catastrophic injuries can occur. 

 
The incident of catastrophic injury for all sports is low with less than 
0.5 per 100,000 participants.  

 
In a case of rugby, the most common causes are the scrum, the rook 

or mall and the tackle. Neck injuries in the scrum and to the front row 
can be of great concern. The use of a scrum cap or other padded head 
gear does not reduce the incidents of concussion or other head or 

neck trauma. 
 
In the area of track and field in the United States it appears that the 

cases where catastrophic injuries occur are with pole vaulting but also 
bystanders being struck by a discus, shot put or a javelin. 

 
The types of acute catastrophic spinal injuries are those associated 
with unstable fractures and dislocations intervertebral disc herniation 

and transient quadriplegia. These most commonly effects the cervical 
spine but also effects the thoracolumbar spine or cause cord 
neuropraxia and sometimes spinal cord injury without radiographic 

abnormality. 
 

Many patients recover only partially from their injuries and must cope 
with paralysis or mental deficiencies usually requiring lifelong medical 
care. 

 
Numerous secondary medical problems are associated with 

catastrophic spinal cord injuries. These include cardiovascular 
complications such as deep vein thrombosis, pulmonary embolism, 
orthostatic hypotension, bradycardia, autonomic dysreflexia, alter 

thermoregulation and change to cardiac function as a result of the 
injury to the sympathetic nervous system. Other problems may 
include pulmonary and gastrointestinal problems, heterotopic 

ossification, osteoporosis and other pathological fractures. 
 

A skull fracture occurs when a bone in the skull breaks and may 
penetrate the brain tearing arteries, veins or meninges leading to the 
functional impairment of walking, communication, thinking or feeling. 

Cerebral lacerations (tearing of brain tissue) or cerebral contusions 
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(bruising of brain tissue) damage the cerebral cortex resulting in 
permanent neurological deficiencies. 

 
A life care plan is established for a patient to address the patients 
need. It is an individualised document describing the services, 

support, equipment and ancillary requirements for the patient that is 
updated to reflect changes in the patient’s condition. It usually 

contains target outcomes, dates and timelines. 
 
The components of a life care plan may include 

 

 Architectural renovation to the patient’s home, including a 

bathtub and toilet. It will also often address issues of entering 

and exiting the home. 

 Transportation, to include a car or van which may need to be 

adapted. 

 Assistive technology and adaptive equipment including 

wheelchairs. 

 Case management. 

 Supervisory care and nursing. 

 Medication, medical supplies and medical equipment. 

 Facility care and services. 

 Homecare and services. 

 

This is in addition to information regarding surgical intervention and 
treatment, diagnostic testing, therapeutic interventions (speech 
therapy, rehabilitation etc), counselling and dealing with 

complications. It may also include education and vocational services. 
 
If you or your loved ones have been the subject of a catastrophic 

injury, we have the specialist expertise and experience to deal with 
you. 

 
As Solicitors who deal with catastrophic injuries, we are also deeply 
aware that it is important that those involved particularly in sport, 

should take the time to put in place the appropriate preventive 
measures. This is something that is done by the governing bodies and 

those organising events to minimise the risk to those involved in 
sports and other activities. If you do need to talk to us you can 
contact us on 01-9695781. We can be emailed on 
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info@grogansolicitors.ie or use the contact form on our website 
www.grogansolicitors.ie.  

 
In contentious cases a Solicitor may not charge fees or expenses as a 
percentage or proportion of any award or settlement. 

 
*Before acting or refraining from acting on anything in this guide legal 

advice should be sought from a solicitor. 
 

*Hospital Infections can lead to Injury Claims and this will 

include Covid-19 claims. 
 
When any of us go to hospital, we expect to receive proper care from 

trained, qualified doctors and nursing staff. We expect not to suffer 
even more harm. Unfortunately, many hospital stays can lead to 

additional illness. This can be due to everything from poor hygiene 
practices to complications in relation to the treatment. 
 

Of course, you must be able to prove negligence. If you have recently 
developed an infection during a stay at a hospital then you may have 
grounds to file an injury claim. 

 
In our opinion, hospitals must maintain an acceptable standard of 

cleanliness and use safe practices during patient treatment. Failing to 
do so may qualify as Medical Negligence. It can qualify as Medical 
Malpractice. The jury is still out on Covid-19 infections but a 

considerable number contract Covid-19 in hospital. 
 

The common instances of hospital infections occur at nearly any point 
while in hospital. The most likely are device related infections, surgical 
site infections and respiratory infections which lead to harm. In 

Ireland with a 2 metre gap recommended in workplaces, hospitals 
only apply 1 metre. 
 

Medical device interacts with all of us who are in hospital in many 
ways and at any time a device physically touches a patient then there 

is always the potential for infection if the device is not clean. Any 
medical device that involves any form of insertion are able to carry 
infection without proper sanitisation. It is therefore important that all 

hospitals make sure that all medical devices are properly sanitised. If 
they are not and they have not been properly sanitised then this can 
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result in a Medical Negligence case. Also, a surgical site may easily 
develop an infection without proper hygiene and procedures. Improper 

surgery creates an opportunity for internal bacteria to spread as well 
as infection from outside sources. 
 

Respiratory infections are also very common during a hospital stay, 
Covid-19 being an issue. Hospitals are always caring for sick people 

many of whom carry infectious diseases. Without proper procedures 
and hygiene in place patients who arrive at a hospital with otherwise 
healthy respiratory systems may develop serious illnesses because of 

contact with a virus or other infectious substance. 
 
It is important to understand that not all medical infections will justify 

a Malpractice or Medical Negligence claim. However, some do.  
 

If you believe that your hospital infection justifies a Medical 
Negligence claim then it is important that you seek fair compensation 
for your suffering and loses. 

 
This is not a simple process. It is important that you get advice from a 
specialist medical negligence practitioner with relevant expertise in 

this area. We do have that relevant expertise and experience. 
 

 
Insurance Reforms in Ireland. 
 

On the 8th December last, the Government published its Action Plan 
for Insurance Reform. 

 
The Action Plan arises against the background of claims of an 
insurance crisis in recent years. There is certainly a crisis in some 

areas which has been highlighted where insurers are no longer 
prepared to insure certain sectors. Groups such as Insurance Brokers 
and the Alliance for Insurance Reform have broadly welcomed the 

Action Plan. 
 

There are a total of some 66 proposed actions to reduce costs for both 
consumers and businesses.  
 

These can be summarised as follows; 
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1. The Book of Quantum will be replaced with new guidelines. 

2. There will be an enhanced role for the Personal Injuries 

Assessment Board (PIAB). 

3. There will be a review of the law on the Duty of Care. This will 

particularly apply in respect of Occupier Liability. It is believed 

that this will greatly benefit sporting and voluntary bodies and 

also community groups. There has been a push by some lobby 

groups for the Duty of Care to be reduced for business owners 

when it comes to individuals visiting their premises. 

4. There will be an enhancing of the National Claims Information 

Database. 

5. Because insurance fraud is an issue, there will be a move to 

place perjury on a statutory footing and also making it easier to 

prosecute. The issue of fraud is in nobody’s interest. As 

Personal Injury Solicitors, we certainly say that reducing issues 

of fraud is to be welcomed. 

6. The Judiciary will be able to issue guidelines for the capping of 

Personal Injury awards. 

 
 

Conclusion. 
 

Our opinion in relation to matters is that an individual who has 
suffered an injury should get fair compensation. These reforms, while 
they may reduce the level of awards, at the same time, may well give 

individuals, who have been injured in an accident the confidence to 
bring a claim. There are many people who feel under pressure not to 
bring a claim because of the issue of being thought of as part of the 

‘Compensation Culture’ in Ireland. Avoiding abuses is important and 
particularly clamping down on fraud.  

 
The one issue which is regularly highlighted is the issue of whiplash 
injuries. It is pointed out that the figures in England are 

approximately four times lower than in Ireland. What is not pointed 
out is that the level of serious whiplash injuries in the UK is 

substantially lower than in Ireland. Equally, the level of medium 
whiplash injuries are lower than in Ireland, so why is this? There is a 
simple answer. In the UK the NHS automatically set up, for an 

individual who has suffered a whiplash injury, physiotherapy within 
two weeks of the accident occurring. In Ireland it can take months for 
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a person who cannot afford private physiotherapy to get a session 
through the HSE. All the medical evidence shows that if a person who 

has suffered a whiplash injury is treated within two weeks with 
physiotherapy and the follow up sessions that a serious whiplash 
injury is reduced to a medium whiplash injury and a medium 

whiplash injury is reduced to a minor whiplash injury in a significant 
percentage of those cases. Of course, there will continue to be very 

serious whiplash injuries. The Action Plan does not address the issue 
of making sure that those who have been injured in a car accident 
and have suffered a whiplash injury get appropriate treatment by way 

of physiotherapy quickly. To that extent the Action Plan is wanting. 
 

 
 
Pfizer - BioNTech Vaccine is a "delicate vaccine"* 
 

Compensation claims for it being improperly and negligently given will 
arise.  

 
As personal injury solicitors dealing with medical negligence cases the 
issue of the Pfizer - BioNTech vaccine could well give rise to medical 

negligence claims.  
 
We will be of the view that there should be a State Compensation 

Scheme rather than issues later ending up in the courts. 
 

Why do we say there are going to be difficulties with the vaccine? The 
issue is simple. It is a very "delicate" vaccine.  
 

Firstly, you have to dilute it.  
 

Secondly, it has to be turned upside down ten times. 
 
Thirdly, you have to carry it very very gently. If you do not it just won’t 

work.  
 
Fourthly, it is accepted that the vaccine "does not walk". This may 

sound strange. Those who administer the vaccine have been told they 
must not carry it upstairs. It is that delicate once the vaccine has 

been got ready. 
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Fifthly, it is the messenger RNA which is a very delicate genetic 
material. It is wrapped in a little fat envelope and if that fat envelope 

separates from the genetic material the vaccine will not work.  
 
There is a further difficulty with this vaccine. The vile we understand 

provides for five doses. However, it is possible for six doses to be taken 
from the vile. The measurements of the doses have to be extremely 

accurate. The turning of a vile has to be done ten times. That's not 
nine and it's not eleven. It has to be carried very gently. All of this 
indicates to us that there are going to be issues relating to the 

administration of the vaccine.  
 
It will be a very small number. The medical professionals involved in 

administering the vaccine will be taking extreme care. However, in a 
mass vaccination there is always the potential that with some batch or 

batches in a particular location or locations the appropriate care will 
not be taken. 
 

We have already seen that certain individuals can react in a negative 
way to the vaccine itself. The side effects of the vaccine are not known. 
They will emerge in the next year or two years or even longer. They will 

affect a very small number of people but those who are affected could 
be seriously affected.  

 
As Personal Injury Solicitors with significant experience and expertise 
in the area of medical negligence claims we are here to help those who 

may have a problem having received a vaccine.  
 

At the same time, we have a social conscious and therefore we are 
saying that these types of cases should not end up in the courts. They 
should end up in a State Compensation Scheme. That would be one 

where if an issue arises there would be appropriate specialists who 
will be available to obtain reports. That would include medical reports 
relating to the medical impact on relevant individuals and who would 

be able to undertake an appropriate assessment of what happened 
relating to a particular batch, how it was administered and the 

procedures and checks that were put in place and also that all 
relevant documentation would be immediately available to them and 
to the representatives of the person or persons who have suffered an 

injury. It will be far cheaper and quicker where the State have already 
guaranteed to indemnify the manufactures of these vaccines that if an 
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issue does arise then rather than going through the expense of 
litigation, which the state has a tendency to do, before paying out that 

the matter is dealt with in a non-confrontational compensation 
scheme basis where the person who suffered an injury will receive 
nothing less than they would have if matters had gone to Court but 

where matters can be dealt with in a quicker and far less expensive 
way which benefits the person who has been injured and equally the 

State.  
 
Of course, there has to be an appeal process from that to the Courts. 

That should be by way of a dedicated High Court Judge or Judges 
appointed.  
 

In personal injury cases one of the issues is always the issue of 
negligence and parties getting reports on each side relating to same. 

By having a State Compensation Scheme, the issue of unnecessary 
legal costs being incurred would be reduced significantly to almost 
zero. It would mean that there would be independent individuals 

appointed whom both those who represent those who have been 
injured and the State can have confidence in their impartiality and 
where these reports can be obtained quickly and efficiently and where 

an injury has been sustained due to negligence as regards how the 
vaccine was administered or because of an inherent problem with the 

vaccine itself then compensation can be paid out quickly.  
 
As Personal Injury Solicitors you might say why we say this? Surely 

you would say it would be better for us if these cases were all fought. 
Well, the answer is yes it would be financially better for us if these 

cases were all fought through the Courts system but we also have a 
moral obligation as Solicitors to our clients to promote a service which 
will be quick, efficient and less costly but at the same time obtaining 

for clients the same level of compensation as they would have received 
if matters went to the Court and where full legal fees were then 
payable.  

 
 

*Before acting or refraining from acting on anything in this 
Newsletter, legal advice should be sought from a solicitor. 
**In contentious cases, a solicitor may not charge fees or expenses 

as a portion or percentage of any award of settlement. 

 


