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Welcome to the March issue of Keeping In Touch  
 
There has been quite a lot of bad news over the last couple of months. 

Saying this, this firm has had some good news.  
 

Richard Grogan of this firm won the Global Law Awards 2021 
Employment Solicitor of the Year in Ireland and also the Corporate Intl 
Award as part of their Global Award 2021 as the Employment Lawyer 

of the Year in Ireland.  
 
As a boutique employment and personal injury law firm we are 

delighted to pick up these two awards.  
 

A trend that we are seeing emerge at the present time is quite worrying. 
That trend is that employment related personal injury claims are now 
more frequently becoming a feature. Stress related claims due to 

excessive working hours, lack of rest due to 24/7 availability, and, 
requirements for unrealistic targets to be met are all creating both 
physical and psychological health issues. A significant number of the 

enquiries which we are receiving now are from senior executives.  
 

On 23 February the Government announced its new plan for dealing 
with Covid. One of these is that the right to claim redundancy will now 
be further restricted to the end of June of 2021.Quite frankly we would 

rather if there was a little bit of honesty in relation to this.  
 

There is no realistic way that the restriction is not going to extend into 
2022. Even with businesses starting to reopen later this year there is 
no way that the Government is going to allow the Tsunami of 

redundancy claims to come immediately, or maybe they are. This is not 
to protect businesses but rather to protect the Social Fund where the 
Department of Social Protection have an obligation under the 

Insolvency Directive to pay any redundancy where the employer is not 
in a position to do so. Even when businesses open taking account of 

the amount of tax that will have been warehoused and in a lot of cases 
that money used to keep the business open there is going to be a 
considerable number of businesses who will have to be putting in place 

redundancies who will not have the money to do so. Therefore there will 
be claims to the Social Fund. Because of issues under Insolvency Law 
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in the Companies Act it would be our opinion that to avoid an issue of 
an outstanding liability with companies being unable to pay which 

causes problems to continue trading, a lot of employers will make 
individuals redundant but will not give the redundancy documentation. 
They will wait and see if the individuals bring claims to the Workplace 

Relations Commission. To avoid any argument from their Accountants 
or others that they were trading without having sufficient funds to meet 

debts as and when they arise, we expect the same issues which arose 
in the last recession to arise namely that the employer will say that the 
employee resigned or was terminated. That of course will be “a lie” but 

it will be “a lie” that cannot be overturned until matters get to the 
Workplace Relations Commission and are dealt with and many 
employers will see this as a way of putting off the evil day. The 

redundancy claim may not even be defended. However, dealing with the 
issue of insolvency provisions in the Companies Act they will get time. 

In reality with a backlog in the WRC at the present time it is going to 
take at least a year to get cases dealt with. If there is a Tsunami of 
redundancies it could take two years. The alternative is that the 

Insolvency Fund just picks up all redundancy payments.  
 
An issue is going to come up in relation to redundancy payments for 

those who are on short time. The Redundancy Payment Legislation 
provides that in calculating redundancy it is the average over a period 

of 26 weeks excluding the last 13 weeks before an individual is made 
redundant. Therefore, take for example an individual who was on €600 
a week. They are on short time on two days a week. They are therefore 

getting €240. In calculating their statutory redundancy if they had been 
on short time for 39 weeks the redundancy is not calculated on the 

basis of €600 but on the basis of €240. The redundancy payment 
Legislation has been amended to stop these individuals who have been 
on short time claiming redundancy. The issue as regards their 

entitlement as to how you calculate redundancy has not been 
addressed. There is therefore going to be the vista of claims against the 
State for failing to vindicate individual’s rights under the Insolvency 

Legislation by putting in place a temporary bar on redundancy but 
without protecting their entitlements when it comes to statutory 

redundancy. This is a callous approach towards employees. However it 
is the law as it currently stands and employers will be perfectly entitled 
to calculate the redundancy under the Redundancy Legislation. Do not 

expect the Department of Social Protection or the Department of 
Enterprise Trade and Employment to amend the Legislation to protect 
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those workers. The reason for same is that the Department of Social 
Protection will be concerned on claims against the Insolvency Fund.  

 
There will be Legislation later this year dealing with remote working and 
the right to request remote working. There are currently 500,000 people 

on the PUP. These are clearly individuals who currently cannot work 
remotely. The real question is how many of these individuals will ever 

return to the workplace.  
 
One of the big challenges is going to be vaccination. Section 31 of the 

Health Act 1947-2020 has a provision which allows the Minister for 
Health to make Regulations to have compulsory vaccination. The reality 
of matters is that without everybody in a workplace being vaccinated, 

this is an issue which we address in this newsletter, there is absolutely 
no way that most offices and shops can return to the way they operated 

prior to March 2020. In addition, there is going to be the issue of 
individuals visiting offices or shops who are not vaccinated. There are 
huge GDPR issues but there are equally issues relating to civil liberties. 

The debate is yet to take place as to whether the civil liberties of one 
individual in a workplace or shop as regards working there or visiting 
will take precedence over the health and job security of those who are 

vaccinated. Without vaccination neither shops nor offices are going to 
return to the way they were prior to March 2020. There will have to be 

a serious discussion in this country on compulsory vaccination. It 
would be our view that the “No Jab No Job” is going to be a reality in 
most workplaces. How that is going to be done is either with 

Government support and approval or it is going to result in either 
unnecessary litigation or loss of jobs. The Government will therefore 

have a choice. They will either need to start dealing with this properly 
or accept that businesses and jobs will go without compulsory 
vaccination.  

 
We will just have to see how matters develop when it comes to 
vaccination but we are certainly concerned. The Government will not 

address this issue one way or the other. The last thing we need is more 
“advice” from the Government. They need to take a stand. Either there 

is compulsory vaccination or there is no compulsory vaccination and 
that workplaces cannot enforce vaccination. They have to make a 
choice. One will help protect jobs. The other will have jobs going. The 

Government has to decide and cannot sit on the fence on this issue.  
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Their track record to date on any issue like this has always been to sit 
on the fence but those days are going to have to come to an end quickly.  

 
 
Index  

 

 Out and About in February 2021. 

 Risk Assessment for Health and Safety Purposes during and 
Post Covid 19 for those employees who have a disability or are 

medically susceptible or compromised. 

 The Do’s and Don’ts of the New Code of Practice “code of 

Practice for Employers and Employees on the Prevention and 
Resolution of Bullying at Work”. 

 Workplace Stress and Burnout. 

 Penalisation under the Protected Disclosures Act 2014. 

 Remote Working – Not Everybody is Happy. 

 Will GDPR sink remote working – Or is it simply an excuse for 

some civil servants to stay home and watch box sets.  

 Employment Injunctions for Employees. 

 Sick Pay benefits for those with Covid-19. 

 Can an employer pay an enhanced benefit for those with Covid-
19. 

 Unfair Dismissal – Naming the right employer – Who is an 
employer for an Unfair Dismissal case. 

 Notice of Termination of an Employment. 

 Dismissal during Probation. 

 Unfair Dismissal arising from a Redundancy.  

 Constructive Dismissal – The Legal Tests. 

 Constructive Dismissal. 

 Deductions from pay due to layoff/short time due to Covid-19 – 

Not allowed in this WRC case.  

 Change of Terms and Conditions of Employment. 

 Bringing Employment Equality Act Claims. 

 Working Time – On Call Time. 

 The Importance of records in cases involving the Organisation of 
Working Time of individuals in the mobile road transport 

industry.  

 Holiday Pay Calculation – Period of Time on Lay-Off.  

 Claims for Non-Payment of Holiday Pay.  
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 Collective Redundancies – Rights of Employee’s – Are those 
rights effectively worthless? 

 Dissolved Companies. 

 Appeals to the Labour Court.  

 Compulsory Vaccination. 

 The Gig Economy – The Uber Judgement.  

 Do I need a Personal Injury Law Solicitor? 

 Claims to PIAB.  

 Claiming from the Motor Insurance Bureau of Ireland (MIBI). 

 Legal Costs.  

 Business Losses as a result of a Personal Injury.  

 
 
 

Out and About in February 2021 
 
On 1 February Richard was interviewed on Newstalk FM on the issue 

of vaccination in the workplace. 
 

On 2 February Richard was on Midlands 103 discussing the challenges 
for businesses and employees where workplaces will not have 
vaccination.  

 
Also, on 2 February we were covered in Irish Legal News on the issue of 

fixed term contracts and maternity rights where the fixed term contract 
expires while the employee is on maternity. The law provides that the 
contract in those circumstances can be terminated. 

 
On 2 February also Richard was covered in Lawyered – Law on the issue 
of maternity rights.  

 
On 3 February Richard was interviewed on 98FM again on the issue of 

vaccination in the workplace.  
 
Richard was interviewed on 3 February by Newstalk FM on the issue of 

the new code of practice on bullying in workplaces. That evening 
Richard presented a course to Trinity FLAC on the issue of claiming 
under the National Minimum Wage Act.  

 
On 4 February Richard presented a course to Public Administration 

Ireland entitled “Practical tips and traps of the governments new 
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strategy on remote working – legal updates on current employment law 
matters for the public sector”. This paper is on our website under the 

heading Lecture Notes. 
 
On 8 February Richard was interviewed on Classic Hits FM on the Niall 

Boylan Show again to discuss the issue of vaccination in workplaces 
and how this is going to impact on both employers and employees and 

the challenges for both.  
 
On 9 February we had an article published in Irish Legal News on 

“Appeals to the Labour Court - Traps”. 
 
On 10 February we had an article in Lawyered Law on “Restraint of 

Trade Clauses in Contracts for Senior Executives”.  
 

On 22nd February we had an article in Lawyered Law on the Protected 
Disclosures Act.  
 

On 28th February Richard was quoted in an article by Julieanne Corr 
in the Sunday Times Ireland edition in an article entitled “Passport to 
Freedom”. The article dealt with the issue of compulsory vaccination in 

workplaces and whether the “No Jab No Job” will become a fact of life 
in many workplaces going forward.  

 
Also on 28th February Richard was quoted in an article in the Business 
Post by Sarah Taaffe – Maguire entitled “Is the Gig Up?” This is a lengthy 

article dealing with the arguments both for and against regulating the 
Gig Economy and the issues affecting both employers and employees if 

there is to be any change in the law.  
 
 

The Do’s and Don’ts of the New Code of Practice “Code of 
Practice for Employers and Employees on the Prevention and 
Resolution of Bullying at Work”  

 
This new Code has been prepared by the Workplace Relations 

Commission in conjunction with the Health and Safety Authority. It is 
a welcomed update on the issue of bullying at work.  
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This is an issue that can impact on any type of working environment, 
and due to bullying’s subjective nature it can be an issue that arises 

quite often. 
From the outset we set out the definition of bullying in the workplace: 
 

“Workplace bullying is repeated inappropriate behaviour, direct or 
indirect, whether verbal, physical or otherwise, conducted by one or 

more persons against another or others, at the place of work and/or 
in the course of employment, which could be reasonably regarded as 
undermining the individual’s right to dignity at work. An isolated 

incident of the behaviour described in this definition may be an 
affront to dignity at work, but, as a once off incident, is not considered 
to be bullying”  

 
One of the most significant points that the Code highlights is that 

bullying and harassment are two distinct legal concepts. In turn this 
Code does not deal with harassment, except to reinforce the point that 
it is distinct from bullying. Harassment is dealt with under a separate 

Code of Practice on Sexual Harassment and Harassment at Work 
published by the Irish Human Rights and Equality Commission. 
 

This new Code serves as a guide to all parties in the employment 
relationship, to include employee Representatives, Union Officials, 

and, Employers.  
 
We set out our “Ten Do’s” in respect of using the code to aid with 

dealing with workplace bullying: 
 

1. Employers put procedures in place for dealing with bullying 
 

2. Appoint a Contact Person 

 
3. Maintain a record of what actions are taken in dealing with 

complaints of bullying 

 
4. Put in place an Anti-Bullying Policy (Appendix 1 of the code 

provides a template)  
 

5. Have a Safety Statement in place 
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6. Employers are required to have a consultation with employees 
in respect of health and safety matters 

 
7. Communicate all policies to all employees to include new 

employees when they start 

 
8. Training should be given to ensure employees understand the 

policies that are put in place 
 

9. Reviews should be done on an ongoing basis to ensure 

compliance with the policies in place 
 

10. Get specialist legal advice to make sure you get it right.  

 
 

The do nots to ensure compliance with the Code: 
 

1. DO NOT CREATE A POLICY TO GATHER DUST 

 
This is the most important piece of information that can be given, 
there is no point using resources in creating a policy that is simply 

going to gather dust in the workplace.  
 

If an employer is going to spend money having a policy drafted, then 
have it communicated to all parties in the workplace.  
 

It is vital that when new employees join the company, they should be 
made aware of the policy in place as part of their induction. 
 

A good idea is to have it included in the Staff Handbook, and this will 
in turn make it easier to ensure new employees are aware of the 

policies from commencing employment. 
 
If policies are updated, have the update notified to employees.  

 
 

We will now set out in further detail our “Ten do’s” in respect of 
using the code to deal with workplace bullying. 
 

1. Employers put procedures in place for dealing with bullying.  
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An employer that intends on adopting procedures to help with 

workplace bullying, should ensure that these procedures are actually 
followed. The reasoning behind this is an employer is under a duty to 
act reasonably to prevent workplace bullying patterns developing, and 

where a complaint does arise, an employer must act reasonably in 
addressing it. As a starting point, an employer should when planning 

to adopt procedures to prevent bullying in the workplace, have to the 
forefront that they want to ensure the workplace culture is one where 
bullying is not deemed to be acceptable behaviour, and where it does 

occur it will be addressed in an appropriate manner.  
 
To ensure that the workplace culture is not a breeding ground for 

bullying, it is important an employer makes clear that employees have 
a duty themselves to promote a positive workplace free from bullying 

behaviour. The Code gives guidance on setting out an informal and 
formal procedures for dealing with a workplace bullying complaint. 
The Code highlights the value of using the process of mediation as a 

way to resolve issues at an early stage. 
 

2. Appoint a Contact Person: 

 
This contact person is in place to be the first port of call, for a person 

in the workplace enquiring about a possible bullying case. This person 
could be any employee for example a supervisor, line manager, hr 
personnel, a trade union representative or a fellow work colleague. 

The aim of appointing such a person is to have a person act in a 
supportive, listening and informative role. This contact person should 

be carefully selected and trained; they will not partake in investigating 
any bullying complaints.  
 

3. Maintain a record of what actions are taken in dealing with 
complaints of bullying 
 

Once a complaint of bullying is made, it is important to keep a record 
of what has occurred. If an informal approach is the best course of 

action for dealing with a complaint a record of this should be kept, in 
line with relevant Data Protection Legislation. The record for example 
should contain details on the matter, any agreed outcome, and dates. 

If the best course of action requires taking a formal approach, a record 
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of the matter should be kept, again in line with Data Protection 
Legislation.  

 
In addition records such be kept of the training that has been given to 
employees in respect of bullying. 

 
4. Put in place an Anti-Bullying Policy (Appendix 1 of the Code 

provides a template)  
 

As set out above the Code has a sample Anti-Bullying Policy at 

Appendix 1. 
It is important to note from the outset that an employer should 
consult with where relevant in the workplace employee representatives 

or a trade union, or if it is a small business employees directly when 
implementing the policy.  

 
The policy should be communicated to all parties within the 
employment sphere, this can encompass not simply employees but 

clients, customers, supplies etc. In order to achieve this best practice 
is to display the policy on your website, or if the employer does not 
have a website a notice board is sufficient.  

 
The policy once agreed and implemented should be signed and dated 

by a person at senior management level. Additionally, if any update is 
made to the policy it should be signed and dated again, and brought 
to the attention of everyone impacted by it.  

  
5. Have a Safety Statement in place 

 
An employer is obliged under Section 20 of the Safety, Health and 
Welfare at Work Act 2005 to prepare a written safety statement, which 

is to be based on identified hazards and a risk assessment carried out 
in the workplace.  
 

6. Employers are required to have a consultation with employees 
in respect of health and safety matters 

 
This point ties in with having a safety statement in place. 
 

An employer should at least once a year bring to the attention of the 
employees its safety statement. If any amendments are made to the 
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safety statement, this should be brought to the attention of the 
employees. 

 
In particular if there are tasks in a workplace that pose serious rick to 
the safety, health or welfare of employees, the employer shall bring to 

the attention of the specific employees impacted an extract of the 
safety statement setting out the relevant risk & the protective and 

preventative measures that have been incorporated in relation to the 
risk. 
 

Section 25 and 26 of the Safety, Health and Welfare at Work Act, 2005 
is in place to ensure compliance with the appointment of safety 
representatives and consultations and participation by employees & 

safety representatives.  
 

7. Communicate all policies to all employees to include new 
employees when they start 
 

This point is highlighted again, as it is simply to reiterate how 
important it is to communicate policies to all employees to include 
new employees. When new employees are recruited the Anti-Bullying 

Policy should be distributed as part of the induction process.  
 

As Employment Solicitors we often see it arising in practice that 
employers expend time and money creating policies that are not 
communicated in an effective manner to employees. 

 
As has been made clear communicating such policies is best practice 

but also it is needed to ensure compliance compliance under 
Legislation.  
 

8. Training should be given to ensure employees understand the 
policies that are put in place 
 

Section 8 of the Safety, Health and Welfare at Work Act, 2005 sets out 
that employees are to be given appropriate training and instructions.  

 
Section 13 places a duty on employers to attend such training, & if 
required undergo an assessment as may reasonably be required by an 

employer or as prescribed in relation to safety, health and welfare at 
work relating to the work at hand. 
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The policy in place should include a commitment to staff training and 

supervision as identified in the risk assessment on issues relating to 
bullying. 
 

9. Reviews should be done on an ongoing basis to ensure 
compliance with the policies in place 

 
This entails ensuring that were any amendments are made in respect 
of the policies that they are communicated to all employees.  

 
The policy in place should include a commitment to monitoring and 
recording incidents of bullying in the workplace.  

 
A review should be carried out where there has been an update in the 

law, or relevant case law or other developments which may impact on 
the policy in place at that time.  
 

10. Specialist Employment Law and Health and Safety Law Solicitor 
can assist you in getting it right.  

 

 
Risk Assessment for Health & Safety Purposes during and post 

Covid 19 for those employees who have a disability or are medically 
susceptible or compromised 
 

In dealing with the issue of the duties of both employers and employees 
under the Safety Health & Welfare at Work Act in dealing with those 

with a disability it is important to understand what a disability is for 
the Employment Equality Act 1998, as amended.  
 

A disability means; 
 

(a) The total or partial absence of a person’s bodily or mental 

functions, including the absence of a part of a person’s body, 

(b) The presence in the body of organisms causing, or likely to cause, 

chronic disease or illness, 

(c) The malfunction, malformation or disfigurement of a part of a 

person’s body 
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(d) A condition or malfunction which results in a person learning 

differently from a person without the condition or malfunction, or  

(e) A condition, illness or disease which effects a person’s thought 

processes, perception of reality, emotions or judgement, or, which 

results in disturbed behaviour and shall be taken to include a 

disability, which exists at present, or which previously existed 

but no longer exists, or which may exist in the future or which is 

imputed to a person”.  

 
That is a very wide definition of what a disability is. It would be helpful 

if the Government assisted employers and employees by producing a 
list of what is a disability. The issue of a person suffering an illness 

where they have a health issue which is compromised is one which is 
going to need to be assessed by a Doctor. What will be needed in one 
workplace may be different than what is needed in another workplace.  

 
Because of the threat that will always be there, of a complaint under 

the Employment Equality Act 1998, as amended, for discrimination on 
the disability ground, once a person claims that they have a disability 
it will be necessary for the employer  

 
1. To ascertain what disability they have;  

2. To determine whether what the employee claims is a disability is 

in fact a disability as defined by the legislation;  

3. Put in place as assessment as to whether it will be practicable, 

possible and safe for the employee to work in the workplace 

without any special or additional facilities;  

4. If such facilities are needed to work out exactly what they are 

going to be and this will probably mean getting medical advice;  

5. Looking to see if the employee’s job can be altered to take some 

duties away from that employee so as to make it possible for them 

to continue their employment. This is called “reasonable 

accommodation”.  

That does not mean however that the employee is entitled to a 

different job. Reasonable accommodation does not mean giving 

the employee a completely different job. It means looking at their 

job and seeing what functions could be reallocated to enable them 
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to continue in their job but with a portion of their functions 

removed. For example, you could have two employees who both 

do the same job. Part of that job involved interacting with 

members of the public. One suffers from a disability where 

interaction by them with members of the public would cause 

them difficulties and where they could not perform that job. If the 

interaction was only 20% the interaction was not full time and 

was a small percentage of their work and the other employee 

could see those members of the public and it would not impact 

on the service being provided then in those circumstances the 

employer may need to seriously look at reallocating a portion of 

the functions to the other employee;  

6. When dealing with reallocating functions it is important to 

explain to the employee involved that an explanation will 

probably be needed to be given to the other employee and to get 

their consent under GDPR for the employer to disclose such 

information as is reasonably necessary for the employer to 

explain why the other employee, who is not disabled, may have 

to take over a portion of the functions of the disabled employee;  

7. Where these are not properly addressed as regards the health & 

safety assessment and dealing with the particular job of the 

employee with the disability then an employer who fails to 

address these issues could be subjected to a claim under the 

Employment Equality Act 1998 and under the GDPR Regulations. 

An employer must also be wary of the fact that failing to deal with 

matters properly may also leave the employer open to a Personal 

Injury claim if as a result of failing to take appropriate action an 

employee suffers an injury or illness which could have been 

avoided;  

8. In the case of an employee whose health is compromised they do 

not have the protections under the Employment Equality Act 

1998 if they do not suffer from a disability. There will always be 

a fine line as to whether an illness is or is not a disability and 

appropriate advice is always going to be needed;  

9. In dealing with an individual who has an illness the issue of 

reasonable accommodation does not apply strictly from an 
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employment law perspective. However, the practical reality of 

matters is that to retain that employee it may be necessary to 

make some accommodation and changes to how they work. 

Again, there are going to be issues under GDPR in that 

information as to the reason why some other worker may have to 

take on a portion of their work and other pieces of work 

transferring to the person with the illness is always going to be a 

concern.  

10. There is also the potential exposure by the employer to a personal 

injury claim by the person with an illness if appropriate health 

and safety checks have not been put in place and an appropriate 

risk assessment.  

Conclusion  
 

This may sound in some way negative. We do not intend this to be seen 
as negative. What we are doing is highlighting the difficulties and the 

challenges. By having a proper health and safety assessment put in 
place which identifies the risks this will avoid Personal Injury claims, 
possible Unfair Dismissal claims for Constructive Dismissal, and, 

claims under the Safety Health and Welfare at Work Act. Equally, by 
doing it properly it will avoid interpersonal disputes and grievances 
being raised by employees with employers. Clearly there are challenges. 

Those challenges may involve employers having to get advice from 
health and safety experts, medical practitioners, and, Solicitors who 

understand Employment Law and Health & Safety Law.  
 
 

WORKPLACE STRESS AND BURNOUT –  COVID THE STRAW 
WHICH BROKE THE CAMELS BACK 

 
Many employees said goodbye to a defined working day with 
advancements and developments in technology. Covid has just made it 

worse. Smart phones, email and social media have made it impossible 
for workers to unplug and bring their working day to an end.  The 
culture of organisations in how they provide a 24/7 service to their 

clients / customers also makes it difficult to bring an “end” to the 
working day.   
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Long hours, client/customer demands, social media, unrealistic 
targets/deadlines and the culture of certain workplaces does lead to 

stress and burnout.  However, it is important to note the difference 
between what is known as occupational stress and workplace stress.  
Occupational stress is not an actionable wrong By this we mean you 

cannot sue because of it.  It is stress associated with the job that we all 
experience at some stage of our working lives.  You cannot bring a 

personal injury* case for occupational stress.  Workplace stress, 
however, is different. You can sue for workplace stress.  The Health and 
Safety Authority has defined workplace stress as stress caused or made 

worse by work. It is an imbalance between the demands of the job and 
the working environment and a person’s capacity to meet those 
demands.  You might call it burnout. So what is burnout. Burnout is:-  

 

 Feeling exhausted or lacking energy  

 Feeling distanced from your job or negative towards it 

 Feelings of reduced efficiency 

 
Burnout has the potential to have a serious impact on your physical, 

mental and psychological health.  
 

Now if you think you are suffering from burnout or workplace stress get 
help. The first place to go is your GP. As Solicitors dealing with these 
type of cases for us your health comes first.  

 
A recent survey revealed that mental health issues are now the most 

common workplace illness with two out of five workers suffering from 
stress and anxiety.  Workplace stress can manifest itself in 
psychological symptoms such as anxiousness, nervousness, fear, 

racing thoughts, upset, feeling low.  However, it can also manifest itself 
in physical symptoms such as heart palpitations, raised blood pressure, 
poor sleep pattern, stomach issues.  These are just some examples.  

Ignoring these symptoms of workplace stress can lead to serious and 
permanent injury.  

 
The Safety, Health and Welfare at Work Act 2005 places a duty on 
employers to ensure the safety, health and welfare of it’s employees so 

far as is reasonably practicable.  Stress is a hazard which can lead to 
injury/illness.  However, a case arising out of workplace stress is not 

straight forward.  The following must be satisfied: -  
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1. There must be an injury to health.  If this is not a physical injury, 
it needs to be a recognisable psychiatric injury. A specialist 

medical practitioner such as a psychiatrist can make this 
prognosis.   
 

2. The injury must be caused by the workplace stress, for example  
excessive demands made such as excessive working hours or 

unrealistic targets and deadlines. Again, a specialist medical 
practitioner such as a psychiatrist can determine the cause.   
 

3. The workplace stress must be wrongful and actionable in law. 
What does it mean? It means there must be some form of 
negligence or breach of duty.   When determining if the behaviour 

towards the employee was wrong and actionable in law, a court 
will adopt an objective test, which is would any reasonable person 

deem this behaviour as wrong and actionable in law?  In the case 
of Berber –v- Dunnes Stores [2009] 20 ELR 61, the Supreme Court 
set out the following test: - 

 
 
“ 1.  The test is objective; 

2.  The test requires that the conduct of both employer and 
employee be considered; 

3. The conduct of the parties as a whole and the cumulative 
effect must be looked at; 

4. The conduct of the employer complained of must be 
reasonable and without proper cause and its effect on the 
employee must be judged objectively, reasonably and 
sensibly in order to determine if it is such that the employee 
cannot be expected to put up with it.” 

 

4. It must have been likely that in all of the circumstances, the 
employer should have foreseen harm could have been caused. An 

employer is entitled to assume that an employee can cope with 
the pressures of the job unless they are aware of some 
vulnerability, for example previous complaints about deadlines, 

excessive working hours, unusual lengthy absences from the 
workplace.   
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5. The employee must be within the 2 year Statute of Limitation 
period within which to bring the case. 

 
Each of the above elements must be met before taking on a case for 
workplace stress or burnout. An employee suffering with injuries as a 

result of workplace stress should get the advice of both their legal 
advisors and medical advisors before starting such a claim.   

 
The solution to the problem may not be entirely a legal solution.  
However, good employment law practice in organisations can help to 

keep workplace stress at a minimum.  Ensuring that all employees, 
regardless of seniority or level of responsibility within an organisation, 
receive their daily rest periods between finishing and starting work, rest 

and break periods while at work and weekly rest periods in accordance 
with the Organisation of Working Time Act is an important and simple 

health and safety measure that should be enforced by organisations.  
In addition, it is important for employees to take their full annual leave 
entitlements.  A risk assessment will also help to identify any stressors 

in the workplace and measures can be put in place to tackle same.  
Unfortunately, not all employers are good employers. If the workplace 
stress is causing serious symptoms then you can speak with us as 

solicitors specialising in Work Related Personal Injuries, as soon as 
possible.  

 
Penalisation Under the Protected Disclosures Act 2014 
 

The case of Andrew Conway and The Department of Agriculture, Food 
and the Marine 2020 IEHC665 is a judgement given by Ms Justice 

Hyland on the 14 December 2020. 
 
This was an appeal from a decision of the Labour Court. 

 
There were two questions as to whether the Labour Court acted lawfully 
in holding that a failure by an employer to act upon a Protected 

Disclosure under the Protected Disclosures Act 2014 did not constitute 
penalisation within the meaning of the 2014 Act and whether the 

Labour Court erred in failing to take account of the Respondent’s 
compliance with his obligations under the 2014 Act and the Code of 
Practice established by Statutory Instrument 464 of 2015 on Protected 

Disclosure and the guidance to employers adopted pursuant to Section 



 

19 
 

21 (1) of the Act in determining penalisation and the Respondent’s own 
policy.  

 
The High Court found that in respect of the first question the Labour 
Court found as a matter of fact that the appellant had not suffered 

detriment and had not been penalised for having made a Protected 
Disclosure and in respect of the second question that the Labour Court 

was correct in holding that the treatment by the Respondent of the 
Protected Disclosure were not matters within its jurisdiction where it 
had already concluded no penalisation as defined by Section 12 had 

been suffered by the Appellant. The High Court pointed out that the Act 
does not confer a jurisdiction on the Labour Court to evaluate the 
adequacy of the employer’s response where penalisation has not been 

established.  
 

This is an important decision of the High Court as it does deal with the 
issue of what is required.  
 

The case makes it clear that a worker must demonstrate that they have 
suffered harm or damage as a result of making a Protected Disclosure. 
If that cannot be shown then the worker cannot succeed in a 

penalisation claim.  
 

In this case the Court set out the provisions of the Act of 2014 in 
particular Section 3, Section 12 and Section 13.  
 

The Court pointed out that it was worth noting what is not in the Act. 
The Act does not contain any provision in respect of the obligations of 

the employer who has received the Protected Disclosure. There are no 
time limits within which action must be taken. The Court held there are 
no obligations to take action at all or to communicate with the person 

making the disclosure. The Court pointed out that limited obligations 
are placed upon public bodies under Section 21 to establish and 
maintain procedures for the making of a Protected Disclosure and to 

provide written information in respect of those procedures and to have 
regard to guidance issued by the Minister but the Court pointed out 

that that is the height of the obligation. The Court held there are no 
sanctions in the Act for failure to comply with these obligations. 
 

In relation to the Code of Practice the Court pointed out that paragraph 
15 covers the issue of assessment and investigation. At paragraph 15.7 
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the Court pointed out that it is noted that the incorporation of a detailed 
and prescriptive investigative process in the procedures may impeach a 

public bodies ability to respond flexibly and in a responsible way. At 
paragraph 15.9 it provides that each public body should also ensure 
that any complaint of penalisation for breach of confidentiality is 

assessed and/or investigated as appropriate. Paragraph 18.2 suggests 
a worker making a Protected Disclosure should be provided with 

periodic feedback. 
 
In relation to Statutory Instrument 464 of 2005 the Court pointed out 

in relation to paragraph 49 it states; 
 
“It is important that the worker making the disclosure has a sense that 

the complaint is being dealt with seriously and that action is being 
taken, not least with a view to ensuring that the concerns raised as 

dealt with internally. The organisation should ensure that as much 
feedback as possible is given having regard to sensitivities around, for 
example, confidentiality. Information in regard to timelines times for 

responses/actions should be communicated to the discloser”. 
 
It was noted by the Court that the Appendix contains a modern whistle 

blowing policy. 
 

The High Court set out at paragraph 71 that unlike the UK legislation 
there is no separate obligation in the Act to inquire into detriment. The 
Court pointed out that rather the obligation is to consider whether 

penalisation has taken place and the cause of same. The Court held 
this exercise sometimes takes place in a number of steps being to 

identify the act of omission, to consider whether it constitutes detriment 
and then to examine whether the cause of such detriment was the 
making of a Protected Disclosure. The Court pointed out that the 

wording of the Act identifies that what is prohibited is penalisation for 
having made a Protected Disclosure. The Court held that to reach a 
conclusion as to whether Section 12 had been breached all three 

concepts identified above must be considered.  
 

The Court at paragraph 72 stated that the next thing the Labour Court 
had to do was to identify the definition of penalisation and to evaluate 
whether Section 12 had been breached by which the Court said whether 

an act or omission on the part of the Respondent that affected the 
Complainant to his detriment had occurred at all or as a consequence 
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of the Protected Disclosure made. The Court pointed out that Section 
12 requires penalisation being an act or omission that affects a worker 

to their detriment. The Court stated that the ordinary and natural 
meaning of the word detriment is harm or damage. Thus, the legislature 
requires that the detriment must be of a nature as to harm or damage 

the person making the disclosure. The Court pointed out that a person 
could understand the frustration and annoyance with replies to emails 

related to the investigation had not been responded to. The Court 
however stated there was no evidence that this lack of response 
impacted on the Appellants situation either in the workplace or 

elsewhere. The Court held that the types of detriment identified as 
Section 3 of the Act or indeed at Section 13(3) were entirely absent.  
 

Those lists are non-exhaustive.  
 

At paragraph 78 the Court pointed out that the Labour Court was not 
entitled to adjudicate upon the adequacy of a response to a Protected 
Disclosure in the absence of penalisation of a complainant.  

 
As regards failing to comply with Statutory Instrument at 464 of 2015 
the Court stated that the Labour Court had not been given that role by 

the legislature relating to compliance with the obligations under that 
Statutory Instrument. 

 
This decision is very helpful.  
 

There is a lot of confusion around the issue of penalisation. It is very 
helpful that we have a decision like this, from the High Court. 

 
Published in Lawyered Law 22 February 2021. 
 

 
Remote Working – Not Everybody is Happy  
 

A recent survey by Chadwicks of 928 people in Ireland reveals that just 
1 in 5 workers surveyed had a dedicated work space. Over 75% of those 

working from home are unhappy with their home office set up. It 
appears that 25% had taken over a spare room, some 17% are working 
from their kitchens and 11% have relocated to their bedroom. It even 

appears that some 2% are working from a garden shed.  
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Now it probably is that the level of dissatisfaction is exaggerated. Saying 
this remote working while many will want it is one which involves 

employers and employees working together to set up proper 
workstations. 
 

The issue which is not been addressed in the debate on remote working 
is that for many working has a social function. It is an opportunity to 

meet people. It is actually good for everybody’s mental health. Remote 
working in hubs allows the social interaction which goes with 
workplaces to continue. Remote Working from home is and will 

continue to create health issues both mental and physical health 
problems. On a physical health side it will be down to often lack of 
mobility as regards moving around an office and not being constantly 

at a screen. Repetitive Strain Injuries and Eye Injuries will be top of the 
list of the physical injuries. These will be caused by incorrectly set up 

workstations. The mental health issues are resulting often from a 
feeling of disengagement and isolation from the workplace. There are 
also issues of feelings of being required to be available 24/7 and the 

lack of personal interaction with managers and supervisors.  
 
We are seeing a considerable increase in those contacting us under 

what they will term “bullying and harassment” but which is more often 
aligned to poor management but which is causing particularly mental 

health and physical stress related injuries.  
 
There are huge advantages of remote working but the challenges of 

remote working and how to do it properly are ones that businesses are 
only just starting to look at.  

 
Going forward businesses will need the benefit of legal advisors, HR 
advisors and health and safety advisors working together to produce 

solutions to make remote working a realistic prospect for both 
employees and employers.  
 

 
Will GDPR sink remote working – Or is it simply an excuse for some 

civil servants to stay at home and watch box sets.  
 
On 20th February it was reported in the Irish Times that the Passport 

Office would not be renewing or issuing passports, except in the case of 
emergencies, because of the issue of dealing with private and personal 
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information of individuals outside of the secure environment of the 
Passport Office.  

 
The Government proposal is that 20% of employees will work remotely. 
Now if there is an issue with private and personal information going 

outside the secure environment of a particular workplace then the goal 
of remote working will become a myth.  

 
Let us look at the areas of banking, insurance, finance, accountancy, 
taxation, and, legal services. These are only examples. In the public 

service it would include those in the Inspector of Taxes Office and of 
course the Passport Office, to name just two.  
 

If work relating to individuals or businesses has to be provided in a 
secure environment than the goal of remote working is going to become 

increasingly impossible.  
 
It is already accepted for GDPR purposes that if there is a breach of 

data protection then in those circumstances employers have a period of 
72 hours to make a report to the Data Protection Commissioner. The 
business can be fined for such a breach. They can also be sued by the 

person whose data was disclosed.  
 

It will be easier for Government Department to operate through hubs 
which will effectively just be offices but spread around the country. The 
same apply to businesses. The difficulty is identifying where those hubs 

are going to be. In the medium and probably into the longer term remote 
working is going to mean individuals working from home to a greater or 

lesser extent.  
 
If the issue of secure environment is going to become a significant issue 

it may well be that employers will oppose home working unless an 
employee can show that they are going to be operating in a separate 
room where access will effectively be denied to anybody else in the 

home. That they will not be working in a location where their screen 
can be seen by anybody else. Where if they leave the room that the room 

will be secured on leaving. Even then because of GDPR issues 
employers may still be able to argue that they have a concern about an 
individual working remotely. The argument will simply be that if the 

individual is working in an office that access to that office is controlled 
by the employer. The employer knows who comes into the office and 
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can manage the office premises in a way to minimise the risk of a data 
breach. Employers will then be contending that to mirror that in a 

remote working scenario the only way they can do it is effectively by 
monitoring the employee and monitoring the room where the employee 
is. Effectively, you are talking about cameras. That in itself creates 

GDPR and privacy issues.  
 

The Government has announced a plan to roll out remote working and 
giving employees a right to request and to have the WRC adjudicate on 
same.  

 
Assuming a premises can comply with a health and safety risk 
assessment the GDPR issue is going to be one that is going to create 

significant difficulties and an issue is going to arise as to where the 
liability arises. Let us take a situation where an employer has objected 

to remote working solely on the GDPR issue. Let us assume, for 
argument purposes, that the WRC reject that argument. It is envisaged 
that the Legislation will set out that the WRC will be able to direct an 

employer to change their practices to facilitate an employee working 
remotely.  
 

In those circumstances it may well than be that the WRC will have to 
effectively amend the employers working from home or remote working 

policy whichever you would like to call it. Let us then assume that a 
data breach occurs. Then where will the liability lie. Will the employer 
be in a position of having to pay compensation for the breach even 

where the employer has complied fully with the WRC ruling and we will 
assume that the employee has also but because of the fact that the 

procedures have been effectively changed or adapted by the WRC the 
breach has occurred because of that. Will the employer be responsible? 
Certainly I don’t see the WRC taking responsibility for any economic 

loss. But will an employer in any claim or prosecution whether by the 
person whose data was disclosed or by the Data protection 
Commissioner have a defence to say that the employer did everything 

they possibly could but that the breach was down and caused solely by 
a decision as to how matters were to operate by the WRC.  

 
Now in our opinion it is unfair that the WRC would get any blame. It is 
equally of course unfair that an employer who would comply with a 

determination of the WRC where a GDPR policy was adapted or 
amended by the WRC could still be liable for a breach caused solely 
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because of a restriction, put in place by the employer, was rejected as 
a legitimate restriction, by the WRC.  

 
It is equally of course unfair that the person who’s data was disclosed 
improperly would have no recourse and equally that the Data Protection 

Commissioner would not be able to prosecute a breach.  
 

The issue of remote working is going to require a significant review of 
not only Health and Safety Legislation but also in particular GDPR and 
how that is going to apply where businesses deal with confidential 

information that would have been dealt with in a secure location and 
will now be dealt with in locations where the employer will not have the 
same level of oversight. 

 
The decision not to issue passports by the Passport Office has brought 

this question squarely into the arena. The alternative is that we have 
got this entirely wrong and that the issue of not processing passports 
offsite on the grounds of personal and private data is simply a smoke 

screen to facilitate some civil servants sitting at home on a couch 
watching box-sets. If it is not an excuse to watch box sets and effectively 
to do no work then the issue of confidential and private information 

being off site will torpedo any concept of remote working for anybody 
dealing with such information without being in a secure location which 

can be monitored by an employer.  
 
For those employers who wish to avoid remote working the Passport 

Office decision has been a lifeline of a planning opportunity to minimise 
any employee working remotely other than on non-confidential matters.  

 
The debate is just starting.  
 

Employment Injunctions for Employees. 
 

This issue arose in a case of Lorcan Delaney and Aer Lingus (Ireland) 
Limited, in the High Court 2021 IEHC 72. 
 

It appears that in June 2019 Mr Delaney who was employed by Aer 
Lingus as a cabin crew member went to a music festival. He was found 

by a member of An Garda Siochana to be in possession of a small 
quantity of cannabis. One of the consequences of being found in 
possession of these substances was to block the renewal of his DAA 
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Airport Identification Card. This is a security pass which allows the 
holder to restricted areas at airports. The renewal of the cards requires 

Garda vetting. 
 
On the 10th December 2019, Richard Delaney who could no longer fly 

was told that he was being placed on unpaid leave until such time that 
he received a new card. It appears his card was not renewed because 

there was an outstanding summons for him to appear at Trim District 
Court on the 26th May 2020 to answer a complaint under Section 3 of 
the Misuse of Drugs Act, 1977.  The company took the view that without 

a DAA Airport Identification Card, Mr Delaney could not work as a cabin 
crew member and by a letter dated the 20th February 2020 Mr Delaney 
was told he was dismissed with effect from 21st February 2020 and 

would be paid salary in lieu of notice. 
 

The Plaintiff argued that the dismissal was invalid. One of the grounds 
was frustration of contract put forward by the company. 
 

The High Court held that the frustration argument was easily disposed 
of. The Court stated that while the Personnel Officer who wrote the letter 
did refer to “frustration of contract” it was quite clear that he was not 

invoking the legal definition of frustration. Legally, as the Court pointed 
out, frustration occurs where without default by either party and by 

reason of unexpected occurrence, a contractual obligation has become 
incapable of being performed. In this case the Court pointed out the 
requirement that Mr Delaney should renew his security pass was 

obvious from the expiry date. The need for a new card was plainly 
known to Mr Delaney. More immediately as the Court pointed out if the 

expiry of the security card had legally frustrated the contract the 
contract would have been discharged by operation of law on the 10th 
December 2019 and that was not the position taken by the Defendant. 

Rather the fact that Mr Delaney did not have a card was relied upon as 
a reason for his dismissal or purported dismissal. In other words, the 
contract was plainly terminated or purportedly terminated by an act of 

the defendant and not by law. The Court pointed out as to whether by 
reason of the fact that Mr Delaney’s card had not been renewed the 

contract of employment was incapable of performance by him is a 
separate issue. The Court pointed out that while the letter identified the 
requirement for Mr Delaney to have a current Airside Access Card as a 

fundamental term, there was no suggestion that his contract of 
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employment might have been discharged by the acceptance by the 
Defendant of a fundamental breach. 

 
The Court pointed out that the proposition appears to have been made 
that so long as Mr Delaney was not able to do the work which he had 

been employed to do, where he had been employed to do it, the 
Defendant had to find some other work, elsewhere, for him to do. The 

Court pointed out that if Mr Delaney’s contract of employment did not 
provide that he could be placed on unpaid leave, neither did it provide 
that the Defendant was obliged to redeploy him.  

 
It was argued that the decision to dismiss was unwarranted because 
the Defendant would have suffered no prejudice by leaving him on the 

books as he was on unpaid leave. The Court pointed out that if this is 
an appeal to fairness that Mr Delaney was in the wrong forum. It was 

argued that there was an internal mechanism which would be available 
to resolve disputes. The Court pointed out that Mr Delaney had set his 
face against that process. 

 
The Court pointed out that the orders being sought on behalf of the 
Plaintiff were mandatory orders. The Court pointed out it is necessary 

and properly accepted that to engage the jurisdiction of the Court you 
must go further than establishing a fair question to be tried but must 

show that he has a strong case that is likely to succeed at the hearing 
of the action. The case of Maha Lingham -v- Health Service Executive 
2005 IESC 89 and 2006 ELR 137 were quoted. The Court pointed out 

that he had fallen well short of that. 
 

The Defendants case was that if Mr Delaney was arguing the issue of 
fairness that his remedy if he wished to challenge the fairness of a 
dismissal was under the Unfair Dismissal Acts 1977 to 2015.  The 

Court pointed out that the Court accepted the Plaintiffs argument that 
in a case where an employer is enquiring into an allegation of 
misconduct which reflects on an employee’s good name or reputation 

basic fairness of procedure and natural justice must be observed. The 
Court pointed out however, the Plaintiff had failed to establish that he 

had a strong case that is likely to succeed that he was dismissed by 
reason of misconduct. 
 

The Court pointed out that if the Plaintiff had met the threshold test, 
he would have needed to go further and persuade the Court that this 
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was an appropriate case in which to make the order sought the object 
of which, ordinarily, is to preserve the status quo pending the trial of 

the action. The Court pointed out that they were not persuaded that the 
Plaintiff had established that he would be exposed to a real risk of 
injustice if the order sought were not made and for this reason the 

application was refused. 
 

Commentary 
 
In cases involving dismissal, there will often be an issue arising as to 

whether and to what forum an application should be made. 
 
Where an individual is being dismissed for misconduct than the issue 

of fair procedures is vitally important, particularly as their good name 
can be in question. If fair procedures are not being applied and an 

individual is being dismissed for misconduct, then in those 
circumstances an injunction may well be the appropriate route to take. 
This case was not one of those cases, but it is an issue which is 

potentially very important for an employee and especially a senior 
employee or executive. 
 

Where the argument relates to the fairness or otherwise of the process 
of dismissal then normally an Injunction in itself is not the correct route 

to take but rather to bring a claim under the Unfair Dismissal Acts 1977 
to 2015. That is a claim which is not taken in the High Court by way of 
an Injunction but rather to the Workplace Relations Commission. 

 
Where an Injunction is being sought the relief being sought is to 

maintain the employee in employment pending the outcome of the trial 
of the action. The action itself is one effectively seeking, going forward, 
that the employee would be maintained in their position and not 

dismissed. 
 
A case to the Workplace Relations Commission has three possible 

outcomes where the employee is successful. The first is reinstatement 
back to the date that the employee dismissed with full salary to be paid 

back to that date. The second is reengagement whereby the employee 
would be reengaged, normally without any loss of service, but that the 
period between the dismissal and the reengagement would not be paid, 

though it could be a part payment if so decided by the Workplace 
Relations Commission. The third is simply compensation.  
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The reliefs between bringing a case to the High Court by way of an 

injunction and going to the Workplace Relations Commission are 
entirely different.   
 

In a case in the High Court where an employee is successful in 
obtaining an injunction, the employee has to give an undertaking as to 

costs which in the case of an employee being retained in their 
employment will include their full salary if their claim ultimately is not 
upheld. In a High Court case, the person who loses the hearing of the 

trial of the action will be responsible for the costs, not only for 
themselves but for the other side also. In the Workplace Relations 
Commission or on appeal to the Labour Court, neither party is 

responsible for the costs of the other. Win or lose each party must pay 
their own costs.  

 
The next issue is the issue of compensation. In an injunction, if 
successful, the employee will be maintained on their full salary and 

benefits and performing their job until the trial of the action. If 
successful they will be continued in their job with no loss of benefits. 
In an Unfair Dismissal case unless the employee is reinstated, the 

employee will be limited to economic loss. That loss is limited to a 
maximum of two years. However, under the Unfair Dismissal Acts 1977 

to 2015 an employee is obliged to seek to reduce their loss. This means 
the employee must look for employment. If the employee, for example 
was employed at a rate of €52,000 per annum, which is an easy one for 

the purposes of giving examples, and the employee obtains a new job at 
€42,000 per annum then in those circumstances the maximum award, 

which the WRC can award, is €20,000. That payment is subject to Tax 
but is treated, for Tax purposes, as a termination payment where there 
are a number of exemptions. If the employee does not look for work and 

even if fully successful then the Legislation set out that the maximum 
compensation which the employee can obtain, in a case like this, would 
be four weeks’ wages or in monetary terms €4,000. Even where the 

employee has sought other work, and whether they were successful or 
not but the WRC accepting that they made a strong effort to obtain the 

work the maximum again is limited to two years. Take the example 
above, where the employee obtains other work. And they are aged, for 
example, 50 years of age, they will obtain compensation for only two 

years. If an injunction had of been obtained, they would have kept their 
job until retirement. 
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The tests in an injunction case are that the employee must be able to 

show, not only do they have a good case but that they have a strong 
probability of winning at the trial of the action. This is a substantial test 
to be proved by the employee. In an Unfair Dismissal case the employee 

need prove nothing. It is for the employer to show that the dismissal 
was fair. In an Unfair Dismissal case, it may well be that the employer 

can show that what the employee did, or, in some case did not do, was 
such that would warrant dismissal but the employer may still loose the 
case where they have failed to apply fair procedures. 

 
When advising clients in relation to the issue of whether to take an 
Injunction or to bring an Unfair Dismissal case the reality is that for 

many employee’s, except senior executives and senior managers, or, 
those at much lower salaries, the costs of bringing a case and in reality 

the potential for losing at the interlocutory stage is such that many 
employee’s will not be prepared to take on an injunction case and will 
go for an Unfair Dismissal case. For those who go for an injunction the 

first step is an Ex-Parte application which is a low threshold. The matter 
is then returned for an Interlocutory hearing and that is where the 
difficulties arise. For more senior individuals it is often the position that 

at that stage their employer because of reputational risk to that 
employer, particularly if it relates to a sensitive or regulatory issue, or, 

in the case where the employer company may see themselves at risk, it 
is more usual then not that these cases end up in some form of 
negotiation to reach a mutual settlement. When acting for an employee 

that is never guaranteed. When acting for an employer unless the 
employer intends to pursue any costs which they would have awarded, 

will be looking at the cost itself of defending such an action. This is not 
only the cost of their legal team but the potential disruption to their 
business and the issue as to how they will deal with matters if the 

employee wins at the interlocutory stage, which often drives them to 
seek a compromise. At the same time, there are other employers, for 
whatever reason, will take the view that cases of this type have to be 

fought whether or not they win or lose. 
 

When it comes to the dismissal or proposed dismissal of an individual 
it is necessary to have a discussion with a Solicitor, who has specialist 
knowledge in this area of law, to decide on how best to address matters. 

If the injunction route is to be used then speed is of the essence. 
Delaying in taking an Injunction application can itself be fatal to the 
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process. For an Unfair Dismissal case the employee has time to consider 
matters as they have six months from the date of the dismissal to lodge 

a claim. 
 
We have reviewed the recent decision set out above because of the fact 

that it is so unusual that these cases do come on for hearing at the 
Interlocutory stage. Where an Interlocutory order is granted even fewer 

of these cases come on for hearing because the employee will have, at 
the Interlocutory stage, shown that they have a very strong case and 
likely to succeed. 

 
Where an employee is subject to a threat of losing their job, it is always 
better that they talk to an Employment Law Solicitor before the 

dismissal rather than afterwards. The fact that an employee believes 
that the allegation against them will not stand up, or, that they are 

innocent of the charge against them, or, that the employer would never 
dismiss them because of their long service, is not a reason not to see a 
Solicitor. Where an employee is under threat of a disciplinary action 

which could lead to dismissal, those steps are not taken lightly by an 
employer. An employee in those circumstances is better of getting 
appropriate legal advice. They then know the options available to them. 

If it is a suitable case for an injunction, they are then in a position to 
move very quickly, sometimes even before the disciplinary hearing will 

take place, to protect their position.  
 
Sick pay benefits for those with Covid-19 

 
Currently an employee is entitled to €350 per week under the Covid-19 

Enhanced Illness Benefit where they have been diagnosed with Covid-
19 or are suspected of having Covid-19. This is applied when they are 
advised by a Doctor or the Health Service Executive to self-isolate or 

restrict their movements. This is paid by the Department of Social 
Protection. The maximum payment is two weeks. 
  

There is at this time no statutory sick pay scheme in Ireland. Some 
employers will pay sick pay on top of any State benefit.  

 
Can an employer pay an enhanced benefit for those with Covid-19? 
 

Some employers do not pay sick pay. As we said some do. Some 
employers are taking the view, at this time that those who have 



 

32 
 

contracted or are suspected of having contracted Covid-19 will be paid 
sick pay. Some employers are doing this to encourage those employees 

to stay out of the workplace.  
 
This is laudable but it can be discriminatory.  

 
You might well ask why. The Employment Equality Acts 1998 -2015 

sets out that discrimination happens were: 
  
“A person is treated less favourably than another person…in a 
comparable situation…”  
 
This is known as the disability ground. That is were; 

 
“One is a person with a disability and the other is not or is a person with 
a different disability” 
 
Now some might say that this is too strict a reading of the Legislation. 

However, in a case C-16/19 which is an opinion of the Advocate General 
given on the 18 June of last year the opinion stated that Article 2 of 

Council Directive 20/78/EC establishing a general framework for equal 
treatment in employment and occupation should be interpreted as 
meaning the different treatment of situations within a group defined by 

a protected characteristic (being disability) may constitute a breach of 
the principle of equal treatment namely indirect discrimination where 

an employer treats individual members of that group differently on the 
basis of an apparently neutral criteria and that criteria although 
apparently neutral is related to the protected characteristics being a 

disability and that cannot be objectively justified by a legitimate aim 
and the means of achieving that aim are not appropriate and necessary. 
 

Again, this might appear legalistic but it would appear that where one 
employee with Covid-19 or suspected of Covid-19 is paid sick pay and 

another employee who would have a disability is not paid sick pay that 
the employee with the disability may well have a discrimination claim 
against the employer where they are not paid sick pay. 

 
The difficulty with matters is that Covid-19 is unlikely to be treated as 
a “disability” particularly for people who are asymptomatic or who have 

mild symptoms or who will recover very quickly.  
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The problem appears to be that having a more favourable sick leave or 
sick pay policy for Covid-19 sufferers may in fact not be lawful. 

 
It may be laudable that an employer would seek to pay such individual’s 
sick pay. It will probably be argued that there is a legitimate business 

aim namely to keep Covid-19 out of a business premises. However, the 
Employment Equality Legislation and Directive may well act against an 

employer having that type of policy or procedure in place.  
 
That may appear unfair but the legislation in Ireland is based on 

European Law and our Equality Legislation as regards disability and 
lots of other areas of employment law have not dealt with the issue of 
Covid-19 and how it should be treated. 

 
We can expect many cases in this area to arise. 

 
Employers who are considering putting such a policy in place do need 
to get appropriate legal advice before doing so.  

 
Unfair Dismissal – Naming the Right Employer – Who is an 
Employer for an Unfair Dismissal Case 

 
This issue arose in UDD2112 being a case involving AA Euro 

Recruitment Ireland Limited and Cotter. 
A preliminary issue was raised as to whether the correct employer was 
named.  

 
The Court helpfully referred to the case of Eleanor O’Higgins and 

University College Dublin and the Labour Court 2013 21MCA where Mr 
Justice Hogan held; 
  

“Even if the wrong party was, in fact, so named, no prejudice whatever 
was caused by reason of that error (if, indeed error it be)… In these 
circumstances, for this Court to hold that an appeal was rendered void 
by reason of such a technical error will amount to a grossly 
disproportionate response and deprive the appellant of the substance of 
her constitutional right to access to the Courts”  
 
The Court in this case said having considered the issues raised and as 

this was a De Novo hearing the defect in incorrectly citing the 
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Respondent in the Adjudication Officers decision could be adequately 
cured by determination of the Labour Court.  

 
Now this was a case where proceedings were issued where there was 
two companies involved one being AA Euro Recruitment Group Limited 

while the other was AA Euro Recruitment Ireland Limited. It appeared 
that this was an issue which was a very minor one as regards the 

correct name. It is not that it was a completely different entity in a 
different location.  
 

The issue in this case also dealt with the issue of agency workers and 
the argument was that the employee was an agency worker. 
 

The Court set out the provisions of Section 13 of the Unfair Dismissal 
(Amendment) Act 1993 which has the effect that in any proceedings 

under the Unfair Dismissal Acts an agency worker is deemed to be an 
employee of the hirer as opposed to an employment agency. The fact 
that the employee may be paid by the employment agency is irrelevant. 

It is the hirer of the agency worker who is the employer for the purposes 
of the Act of 1993.  
 

The Court pointed out that the Protection of Employment (Temporary 
Agency Work) Act 2012 does not amend that provision.  

 
The Court pointed out that despite the fact that the employment agency 
is deemed to be the employer for the purposes of the 2012 Act it remains 

the case that where an agency worker’s assignment is terminated his 
or her remedy for Unfair Dismissal (if any) will be against the hirer, not 

the employment agency.  
 
In this case the Labour Court held that the employee was not an agency 

worker and therefore the claim could proceed. 
 
It is entirely unsatisfactory in our view, and we will point out that the 

Labour Court made no comment in relation to this that you will have 
an individual who is deemed to be an employee under one piece of 

Legislation of a particular company or entity and an entirely different 
company or entity for a different piece of Legislation.  
 

For example, an employee who is employed as an agency worker who is 
hired out to the end user as it is sometimes referred to will have a 
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situation that claims for wages under the Payment of Wages Act or 
under the Terms of Employment (Information) Act or under the 

Organisation of Working Time Act 1997 will all be against the 
recruitment company. However, an Unfair Dismissal claim will be 
against the company to whom the agency worker is hired to.  

 
This regularly causes problems and it is one that really needs to be 

addressed by the Government.  
 
It is a reason why employees particularly need legal representation at 

times. It is difficult to comprehend how an unrepresented individual 
would understand that their claim in those circumstances for Unfair 
Dismissal goes against the hirer and not the entity who pays their salary 

or wage.  
 

Notice of Termination of an Employment 
 
The legal issue in relation to this arose in case ADJ-00026668 where 

the Adjudication Officer helpfully set out the issue relating to whether 
the necessity for written notice has to be given. The Adjudication Officer 
pointed out that the question of the necessity for written notice was 

addressed in the Supreme Court judgement in Boland’s Limited (in 
Receivership) -v- Ward 1988 ILRN382 where Henchy J stated that the 

form of notice is not provided for in the Act of 1973, being the Minimum 
Notice and Terms of Employment Act and does not even require to be 
in writing when the Court held; 

  
“…the Act is concerned only with the period referred to as the notice, and 
it matters not what form the notice takes so long as it conveys to the 
employee that it is proposed that he will lose his employment at the end 
of a period which is expressed or necessarily implied in that notice.  
There is nothing in the Act to suggest that the notice should be stringently 
or technically construed as if it were analogous to a notice to quit. If the 
notice actually given (whether orally or in writing), is one document or in 
a number of documents – conveys to the employee that at the end of that 
period expressly or impliedly referred to in the notice or notices it is 
proposed to terminate his or her employment, the only question normally 
arising under the Act is whether the period of notice is less than the 
statutory minimum…” 
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The Adjudication Officer in that case stated that it appeared that the 
complainant was asserting that a redundancy is only affected when it 

is notified to an employee in writing.  
 
The Adjudication Officer referred to Section 17 of the Redundancy 

Payment Act which provides in sub section (1)  
 

“An employer who proposes to dismiss by reason of redundancy an 
employee who has not less than 104 weeks service with that employer 
shall, not later than two weeks before the date of the dismissal, give to 
the employee notice in writing of the proposed dismissal”  
 
The Adjudication Officer held in light of the above that the Respondent 

was not required to provide the Complainant with notice of the 
termination of his employment in writing. The Adjudication Officer held 

as a result of an email the Complainant sent that the Complainant was 
aware that his employment was due to be terminated.  
 

We fully understand the decision of the Adjudication Officer in relying 
on the dictum in Boland’s Limited but that case related to one under 
the Minimum Notice Legislation. In our view the provisions of Section 7 

of the Redundancy Payment Act is different and the notice is required 
to be in writing as the words “in writing” are specifically stated in the 

legislation. In our view the fact that an employee would be aware that 
their employment was due to finish, due to redundancy is not relevant. 
The question is whether the appropriate notification was actually sent 

in writing.  
 

Now when we use the word “in writing” that is a wide term now. It would 
include an email. It would not have to be a letter. That would be normal 
when the Redundancy Payment Act came into place in that email was 

not available. It might even include a text message.  
 

It is always our advice that employers issue any notification in writing.  
 
That can be sent by post and a copy can be sent by email. It is having 

appropriate records which resolve cases and avoid cases going to the 
WRC.  
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Saying this however we are firmly of the view that any notification of 
termination of employment by reason of redundancy must be a notice 

given in writing. 
 
Dismissal During Probation 

 
The Court of Appeal in the case of Donal O’Donovan and Over-C 

Technology Limited is a judgement of Ms Justice Costello delivered on 
16 February 2021.  
 

Mr O’Donovan had obtained an injunction, in the High Court. The 
matter went on appeal to the Court of Appeal. There has been much 
commentary about this case as regards the High Court case. The 

relevant issue in relation to this case, which is important for both 
employers and employees is the issue of a dismissal during the 

probationary period. 
 
In this case at paragraph 49 is it stated; 

 
“It is common case that Mr O’Donovan was still serving his six-month 
probationary period when his employment was terminated on 7 January 
2020. In my judgement, the trial judge failed to give adequate weight to 
the fact that the termination occurred during a probationary period. That 
is a critical fact in this case. During a period of probation, both parties 
are – and must be – free to terminate the contract of employment for no 
reason, or simply because one party forms the view that the intended 
employment is, for whatever reason, not something with which they wish 
to continue. Neither party can hold the other to the continuation of 
employment against the wishes of the other. I do not accept that a court 
can imply a right to fair procedures – still less uphold a cause of action 
for the breach of such an alleged right – in relation to the assessment of 
an employee’s performance by an employer (other than for misconduct, 
which does not arise here) during their probationary period, as this would 
negate the whole purpose of a probation period. This does not prevent an 
employer from including a term in the contract which confers right to fair 
procedure on the employee, even during the period of probation. Whether 
there may be other exceptions which do not arise here, I’ll leave to 
another case. In my judgement, Mr O’Donovan could not – and did not – 
establish he had a strong case for an injunction restraining the 
termination of his employment, where this occurred during his probation 
period” 
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The Court pointed out that the contract expressly provided that: 

 
“During this period your performance will be assessed and, if it is 
satisfactory, your employment will continue. However, if your 
performance is not up to the required standard, we may either take 
remedial action or terminate your employment” 
 
The Court went on to state at paragraph 56; 
 

“If an employer has a contractual right – in this case a clear express right 
– to dismiss an employee on notice without giving any reason, the Court 
cannot imply term that the dismissal may only take place if fair 
procedures have been afforded to the employee, save where the 
employee is dismissed for misconduct” 
 
In this case the Court pointed out that the Common Law claim for 
damages for wrongful dismissal and the statutory claim for Unfair 

Dismissal are mutually exclusive and that the principles applicable 
under the statutory scheme of Unfair Dismissal should not be implied 
into the Common Law action of wrongful dismissal. The court also 

pointed out at paragraph 5; 
 

“Two principles are relevant to the decision in this case. Firstly, 
confirmation that an employer can terminate employment for any reason 
or no reason, provided adequate notice is given. This applies whether or 
not the dismissal occurs during the probation period. Secondly, it is 
authority for the proposition that the principles of natural justice apply to 
cases involving dismissal for misconduct, but not to termination on other 
grounds.” 
 
The court at paragraph 60 referred to the case of Carroll -v-Bus Atha 
Cliath 2005 IEHC1 which reiterated that if a contract of employment 
entitles an employer to dismiss an employee for no reason then the 

employee is only entitled to payment of the appropriate notice period.  
 

At paragraph 69 the Court set out that dismissal by reason of an 
allegation of misconduct attracts the right to fair procedures whereas 
dismissal in the absence of an allegation of improper conduct does not 

attract such a right.  
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This is a very important decision of the Court of Appeal. 
 

The first point is effectively that the Court has held that dismissal can 
occur during the probation period. Where there is a right to terminate 
the employment, during that period, then other than in cases of 

misconduct fair procedures do not have to be applied. This is an 
important statement on the law by the Court of Appeal. 

 
The second issue then relates to the issue of dismissal. The Court has 
effectively stated that where there is a dismissal other than for 

misconduct then in those circumstances the Court will not grant an 
injunction to restrain the dismissal. It was not necessary for the Court 
to address then the issue of the Unfair Dismissal Legislation but 

employers seeking to effectively apply the “no fault” dismissal for those 
outside the probation period so as to avoid an injunction then have a 

difficulty if matters proceed by way of an Unfair Dismissal claim. In the 
case of senior executives, the “no fault” dismissal is seen as the way of 
avoiding an injunction. Those using that procedure will when 

challenged invariably, to avoid an injunction application have to 
confirm that there was no misconduct on the part of the employee and 
that they are simply relying on contractual right to terminate on 

whatever the notice period is. This then places that employer in a 
difficulty in an Unfair Dismissal claim. The employer subsequently 

cannot claim misconduct, poor performance or really any other defence 
other than they didn’t like or didn’t want the relevant employee to 
remain in employment. This does cause issues then relating to whether 

and to what extent a defence to an Unfair Dismissal claim can be put 
in and how an application for reinstatement or reengagement can 

effectively be defended.  
 
When it comes to senior executives and senior managers employers are 

always concerned when they are being dismissed that a successful 
injunction could be obtained. If that happens normally the employee 
will be on full pay and benefits until the trial of the action and that can 

take some considerable time. The “no fault” dismissal has been seen as 
the way of avoiding the potential of an injunction. We have yet to see 

how that impacts in an Unfair Dismissal case and how an employer can 
defend same. In the case of senior executives, it will be important 
always to have sought to challenge the dismissal. They will probably be 

threatening an injunction. The employer will to stop any application for 
an injunction have to confirm that there is no misconduct issue and 
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effectively also no poor performance issue. The issue of fair procedures 
does not have to be applied and that then opens up the vista of 

effectively an Unfair Dismissal claim which it is difficult to see how it 
can be defended.  
 

This recent case is extremely important. It is a case which has clarified 
the law. However, we have yet to get into the issue of how these cases 

are going to interact with the Unfair Dismissal Legislation.  
 
Unfair Dismissal Arising from a Redundancy 

 
This issue arose in case ADJ-00025155 being a case of an office 
manager and a service company.  

 
In this case the employee won the case on the basis that the Respondent 

had taken on new employees in the previous year though two of them 
were made redundant at the same time as the Complainant. The 
growing number of employees and company profits disclosed did not 

accord with the respondents alleged financial concerns.  
 
Importantly though, it was pointed out that the Complainant had long 

service and experience in sales. She had no pension. No consideration 
was given to the Complainant’s redeployment or alternative to 

redundancy in consultation with the complainant.  
 
Where an employer is considering making an employee redundant it is 

important to make sure that the employer goes through a consultation 
process with the employee and examines issues relating to 

redeployment or alternative roles to redundancy. This may mean that 
the employee moves to a job where another employee is performing that 
unction, but which the employee under risk of redundancy could 

perform those functions, where the other employee has lessor service.  
 
Constructive Dismissal – The Legal Tests 

 
In case ADJ-00028293 the Adjudication Officer set out the two tests. 

The Adjudication Officer set out that the case law in the case of Western 
Excavating (ECC) Limited -v- Sharp 1978 IRLR27 and Conway -v- Ulster 
Bank UD474/1981 set out their two distinctive tests for Constructive 

Dismissal. They are known as the contract test and the reasonableness 
test.  
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The Adjudication Officer set out that in a claim of Constructive 

Dismissal the Adjudication Officer must decide if the employee has met 
either test. It was pointed out that in practice parties must deal with 
their submissions on one or both the tests as occurred in McCormack 

-v- Dunnes Stores UD1421/2008.  
 

The Adjudication Officer set out the Constructive Dismissal – Contract 
Test as; 
 

In Western Excavating (ECC) Limited as set out above the contract test 
was set out as; 
  

“If the employer is guilty of conduct which is a significant breach going to 
the root of the contract of employment, or which shows that the employer 
no longer intends to be bound by one or more of the essential terms of the 
contract, then the employee is entitled to treat himself as discharged from 
any other performance”. 
The Adjudication Officer pointed out that it was important to note that 
the contract test requires repudiation of the contract and not merely a 
breach of contract.  

 
On the reasonableness test again this case the Western Excavating 

(ECC) Limited case was quoted which provides that the conduct of the 
employer should be assessed and whether it “conducts himself of his 

affairs so unreasonably that the employee cannot fairly be expected to 
put up with it any longer, if so, the employee is justified in leaving”. 
  
It was pointed out that this test required the Complainant to have:-  
“substantially utilised the grievance procedure to attempt to remedy her 
complaints” as set out in Conway -v- Ulster Bank UD474/1981 

The Adjudication Officer set out that this test requires an assessment 
of the employer’s contract and the extent to which the employee sought 

to use and raise his or her concerns. 
 
Constructive Dismissal  

 
The issue of Constructive Dismissal regularly arises and the case in the 

Labour Court of Winthrop Engineering and Contracting Limited and 
Kieran Donagher UDD218 deals with this in detail.  
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The facts of the case are that the employee resigned citing his 
dissatisfaction with the manner in which the Respondent employer had 

dealt with allegations of bullying and harassment raised by the 
Complainant in July 2017 and again in November 2017 against his line 
manager. The employee in this case resigned on 4th January 2018. In 

this case the total loss of earnings claimed was over €74,000. The 
complainant gave details of temporary periods of employment 

commencing on 20th March 2018 interspersed with periods of Job 
Seekers Benefit. The Complainant was also in receipt of Illness Benefit 
for a number of weeks in or around the date of his resignation.  

 
The Complainants representative identified a number of Judgements 
and Determinations which were submitted in support of the clients 

constructive dismissal case being the case of Margaret Kelly –v- Bon 
Secours Health Systems Limited 2012 IEHC 21 Hurley –v- An Post 2018 

IEHC 166, McCarthy -v- ISS Ireland 2018 IECA 287, Allen –v- 
Independent Newspapers UD641/2000, Gallery –v- Blarney Woolen 
Mills 1990 ELR143, Glicia –v- The Bagel Bar Franchise Company 

Limited UD1271/2013 and Schonfield –v- Westwood Club Clontarf 
UD1013/2013. The Respondent primarily relied on the cases of Berber 
–v- Dunnes Stores 2009 ELR 61 and Barry –v- Quinn Insurance Limited 

UD1775/2010. 
 

The Court pointed out that in Berber the Supreme Court held that in 
the context of a claim of Constructive Dismissal an objective test must 
be used to assess the employers behaviour in; 

 
“its effect on the employee must be judged objectively, reasonably and 
sensibly in order to determine if it is such that the employee cannot be 
expected to put up with it. In its determination in Barry the Employment 
Appeals Tribunal stated; 
 
“Having carefully considered the totality of the evidence adduced the 

Tribunal could not find any substantial grounds that a dismissal took 
place in this case. The Claimant did not produce sufficient and 
adequate evidence that the Respondent dismissed her even in a 

constructive fashion. The Complainant did not act reasonably in 
resigning. She did not appeal the outcome of the company decision in 
relation to her complaint of bullying and harassment. The Tribunal 

notes that KOC’s manner and that certain strong language was used, 
which is unacceptable, but this in itself was not sufficient reason for 
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the Claimant to resign. Except in very limited situations an employee 
must exhaust all avenues for dealing with his/her grievance before 

resigning. Therefore the Claimants claim under the Unfair Dismissals 
Act 1977-2007 fails”.  
 

The Court in its determination pointed out that a first complaint issued 
in July 2017 and was dealt with informally. The Court pointed out that 

the Complainant did not appear to have taken issue with this. A further 
complaint was raised in November 2017 and was formally investigated 
by the Respondent in accordance with its own policies and procedures. 

The Court pointed out that the Complainant did not agree with the 
findings but for some reason did not avail himself of the opportunity to 
move to the internal appeals stage. His explanation for this was that he 

had lost confidence in the Respondent’s willingness to deal with him 
objectively and fairly. An independent facilitator had been proposed and 

again the Complainant was unable to offer the Court any convincing 
explanation as to why he was unwilling to engage in that process. 
Finally in answer to a question from the Court the Complainant 

confirmed that he had given no consideration at all to the possibility of 
transferring to one of the Respondents many other sites. The Court 
pointed out that it is well established in the case law that a complainant 

in a Constructive Unfair Dismissal case bears a high burden of proof in 
order to establish that it was reasonable for him or her to resign their 

employment and regard themselves as Constructively Dismissed in 
response to an objectively perceived deficiency in their employers 
dealing with them.  

 
The Court held that the appeal failed and the decision of the 

Adjudication Officer was upheld.  
 
This case is useful in setting out the law in some detail.  

 
Employees must use the internal grievance procedure.  
 

Employees must go through any appeal process. 
 

Employees, because they bear the burden of proof, must show that they 
had no alternative but to resign.  
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Where alternatives are put forward by employers to attempt to deal with 
a grievance, employees must be able to show that they have reasonably 

interacted with those proposals in a fair and open manner.  
 
The position in relation to many Constructive Dismissal cases is that 

employees will lose. They invariably lose because very often the 
employee had not taken advice prior to resigning. In this case the 

employee had taken advice from HR Consultants. Even with the best 
advice the percentage of Constructive Dismissal cases won is small.  
 

It is always advisable that an employee who is considering resigning 
obtains advice from an experienced RR/IR Consultant , Union ,or, from 
an Employment Law Solicitor. An employee who is considering 

resigning of course is going through a stressful situation. They will 
always need clear independent advice in relation to their claim. It may 

not be advice that they will like but Constructive Dismissal cases are 
extremely difficult to win. In this case the employee in effectively a two 
year period had run up substantial loss of earnings and received 

nothing. That is the risk in these types of cases and that is why we 
always encourage anybody who is considering resigning to get 
appropriate advice first. It is our experience, of those who get advice, 

that a small minority will have a sufficiently strong case.  
 

Deductions from pay due to layoff/short time due to Covid-19 – 
Not allowed in this WRC case. 

This issue arose in a case of an Area Sales Manager and an Engineering 

Company under ADJ 00028414. The Complaint was issued on the 2nd 
June 2020 and a decision issued on 14th January 2021. 

 
This case is unusual in part but not in others. 
 

Before commencing employment, the Complainant sought to have a 
clause in the Contract of Employment allowing the Respondent to 
impose a layoff or a short time working be removed form his contract. 

This was agreed to by the Respondent. The Respondent argued that 
layoff without pay is an implied term in the contract.  

 
The issue in this case is slightly different in that the Employer removed 
the clause. There will be an awful lot of contracts where there will be no 
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provision for layoff or short time and there will be a lot of individuals 
who do not have a contract at all providing for layoff or short time. 

 
The Respondent confirmed that the Complainant was not paid for 6 
days in April as he was placed on short time working due to the Covid-

19 Pandemic. 
 

Section 11 of the Redundancy Payment Act 1967 deals with the issue 
of layoff and short time working. 
 

Section 11 of the Redundancy Payment Act 1967 provides: 
 
“Where after the commencement of this Act, an employee’s employment 
ceases by reason of his employer being unable to provide work for which 
the employee was employed to do and; 
 

(a) It is reasonable in the circumstances for the employer to believe 

that the cessation of employment will not be permanent; and 

(b) The employer gives notice to that effect to the employee prior to the 

cessation. 

That cessation shall be regarded for the purposes of the Act as layoff” 

 

Section 11(2) of the Act which refers to short time working provides 

that: 
 

“whereby reason of a diminution in the work provided for an employee 
by his employer (begin work of a kind which under his contract the 
employee is employed to do) the employee’s remuneration for any week 
is less than one half of his normal weekly remuneration, he shall for the 
purposes of this part be taken to be kept on short time for that week” 
 
The Adjudication Officer referred to Section 5 of the Payment of Wages 
Act. The Adjudication Officer pointed out that the Respondent 

submitted that there is custom and practice within Ireland and 
particularly in the context of Covid-19 that periods of temporary layoff 
and short time working are without pay. 

 
The Employer had referred to a case of an Employer -v- an Employee 

PW379/2012 which held: 
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“The question the Tribunal must answer is whether or not, by virtue of 
the employer having invoked Section 11 of the 1967 Act, the employee’s 
contractual and statutory rights to pay during that period of layoff is 
suspended. No evidence was produced before the Tribunal in relation to 
the custom and practice of the Respondent. However, it can be said that 
generally throughout the country the custom and practice is that layoff 
will be without pay. The custom and practice has existed since the coming 
into force of the Redundancy Payment Act.  The Tribunal finds that when 
Section 11 is genuinely invoked, and the Employer satisfies Sections 11 
(1) (a) and (b) then the contract of employment is temporarily suspended 
and there is no right to payment during that period. Furthermore, the 
Tribunal finds that there is a notorious custom and practice in this 
jurisdiction that employee’s will not be paid during a period of layoff” 
 
The Adjudication Officer held that implied terms, which is what the 
employer was proposing here, are not necessarily set out in writing or 
agreed orally but will nevertheless form part of the agreement between 

the employer and the employee. Such clauses are not confined to 
implied statutory terms but may also include clauses which both 
parties might reasonably be considered to have agreed to. In this case 

it was held that it was clear that it was expressly agreed that the 
employer would not have the right to layoff the Complainant or impose 

short time. On that basis the Adjudication Officer held that the 
employee was entitled to the difference between the pay which they 
received and the pay which they should have received. 

 
In relation to the issue of an employment clause is, and while it did not 

arise in this particular case, it is going to arise in others, namely: 
 

1. An employer seeking to rely on an implied clause must effectively 

be in a position to say that if an officious bystander was listening 

into negotiations in relation to a contract of employment and a 

particular clause or issue arose that they would lean across and 

effectively say “Sure that is in every contract”. 

That is a significant issue for an employer to actually prove in 
itself. 

2. The next issue will be for the employer to prove that there is a 

custom and practice in that particular industry. In cases such as 
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this, which are going to arise, it will be for the employer to prove 

the custom and practice within the particular industry. Now there 

will be industries where layoff was regular, for example in the 

Construction Industry, where one site finishes and the employer 

is waiting to start on a new site. It is not a matter of the employer 

simply claiming it. The employer must prove it. It is going to be 

far more difficult to prove a provision being implied into a contract 

of employment as being notorious that layoff or short time would 

be unpaid in industries from insurance, to accounting, to the 

legal profession to even shops on the high street.  

 

3. An argument may well be made that Covid-19 was an emergency 

situation and therefore where businesses were closed or 

restricted that effectively it was Government Policy that closed the 

business down, not the business owner themselves, and therefore 

the issue of an implied right to layoff or to place people on short 

time must be implied into their contracts of employment. That is 

going to be an interesting argument that is going to have to be 

addressed.  When the TWSS was introduced the Government 

looked for employers to maintain full salaries. Of course, many 

employers could not and had to put individuals on either short 

time or reduced salaries or on layoff. The issue in relation to 

reduced salaries or wages will arise under the Illegal Deduction 

provisions of Section 5. Equally the issue of putting individuals 

on layoff or short time would equally come under that argument. 

That will be a secondary or third argument if it can be put that 

way, as to whether the period will be paid or unpaid. 

 

Conclusion. 

Unfortunately, when Covid-19 hit this country in March 2020, 

everybody thought the first lockdown would be for a very short period 
of time. No effort up to now has been made by the Government to 
address the legal provisions under Section 5. They did introduce 

Section 12A of the Redundancy Payment Acts to stop people claiming 
Redundancy, but that was primarily to protect the Social Fund. There 
was no similar provision introduced in relation to Section 5 of the 

Payment of Wages Act. The result is there are going to be a lot of cases 
going to the WRC and ultimately to the Labour Court.  It is likely, 
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depending on the particular circumstances of each particular case, that 
some cases are ones which the employee will win and others will be 

ones that the employer will win. This will be down to the fact that the 
Government have failed to bring into place any clear definitive rules in 
relation to this whole issue. 

Change of Terms and Conditions of Employment  
 

This issue arose in ADJ-00024854. The employee in this case obtained 
compensation of €3,000. The Adjudication Officer in this case found 
that the Respondent employer had implemented significant changes to 

the complainant’s day to day duties without due notice or reasonable 
notice confirming the specific nature and date of these changes and this 
impacted on the ability of the complainant to undertake her normal 

duties. The only notification sent detailed the loss of director status. No 
other change in terms and conditions which had been implemented had 

been clearly set out in writing to the complainant.  
 
The Adjudication Officer pointed out that change in terms and 

conditions of employment must be agreed in advance between the 
parties and cannot simply be unilaterally imposed by one side on the 
other without due discussion and agreement. The Adjudication Officer 

pointed out that furthermore any such change must be clearly set out 
in writing. The Adjudication Officer found that the changes were 

significant and were effecting the ability of the complainant to 
undertake her normal duties as well as impacting her pension rights. 
The Adjudication Officer pointed out that pursuant to the Terms of 

Employment (Information) Act 1994 an employer is required to notify 
the employee of the nature and the date of the changes of the 

particulars of the employee’s terms of employment within one month of 
the change taking affect. The Adjudication Officer found therefore the 
case had been set out.  

 
Bringing Employment Equality Act Claims  
 

Normally we do not write an article about what we get sent in by clients 
but because of issues which are now arising we thought it important to 
clarify some issues where individuals do not understand what Equality 

Legislation is all about.  
 

There are a number of issues which clients unfortunately fail to 
understand. It can sometimes be difficult to explain to them what these 
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issues are. However from experience we have found that the following 
are the most common issues where clients misunderstand Equality 

Legislation namely: 
 

1. There is a mistaken view that Equality Legislation is there to deal 

with somebody being treated badly. That is not how the law is set 
out. The law is set out on the basis of somebody being treated 

differently. The fact that they are treated badly is secondary to 
the issue of being treated differently. It might help if we gave an 
example. Take two businesses that are operating side by side and 

are in the same business area. They do effectively the same work. 
In company A everybody is paid €11 per hour. In company B some 
workers are paid €16 an hour and others are paid €14 an hour. 

The employees in company B who are paid €14 an hour will not 
be saying that they are treated badly compared with the workers 

in company A. They may claim that they are treated badly 
compared with those who are getting €16 an hour when they are 
only getting €14 an hour and all of them are doing the same work. 

Those who are being paid €14 an hour only have a claim under 
Equality Legislation if they can show that they are being treated 
differently under one or more of the nine protected grounds. For 

example if those being paid €16 an hour were all men and those 
being paid €14 an hour were all women then in those 

circumstances there would clearly be a claim. If half of those 
on€16 and half of those on €14 an hour were men and the other 
half were women then there would be no claim on the gender 

ground. There may be claims if all of those on the higher rate or 
lower rate were older or younger. The same would apply for the 

race ground for example. However, there is no claim simply that 
somebody is paid less. This issue of people being treated badly is 
sometimes seen by individuals as a claim under Equality 

Legislation. It is not. The first step that the employee must prove 
is that they were treated differently. The issue of being treated 
badly only goes to the level of compensation but that is not part 

of a claim until the first leg is got over.  
 

2. The burden of proof is on an employee. The burden of proof is 
that the employee must show that the treatment they received 
was because they came within one of the nine grounds. Just 

coming within one of the nine grounds is not in itself sufficient. 
By this we mean if somebody says “I am not Irish” that is not 
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enough to prove the case. The employee must show that because 
they were not Irish, as an example that the treatment they 

received was because of that fact. In Court cases the Burden of 
Proof is on the employee to prove that. If the employee cannot 
prove that then the claim fails.   

 

3. In cases where somebody was paid less than somebody else the 
employee, must be able to name the person whom they say was 

paid more. That must be more than a mere allegation. They must 
be able to produce some evidence to show how much more the 

other individual was paid. This could be a payslip. It could be an 
email from the person. It can be anything but it cannot just be 
an allegation. The fact that the employee may believe that 

somebody is paid more is not sufficient. It would be sufficient if 
an employee said that another particular employee at a lunch 

break or at a social function told them what they were being paid 
and that this was more than the employee was being paid.  
 

4. There is a belief that the role of an employee bringing an Equality 
claim is simply to set out how badly they were treated and that it 
is then a matter for the Adjudication Officer in the Workplace 

Relations Commission to work out exactly what their claim is. 
There are legal issues over this but the Workplace Relations 

Commission at the present time work on the basis that it is a 
matter for the employee, if they claim that they have been 
discriminated against, to set out in a clear and precise way how 

they were discriminated against and that it is for the employee to 
set out their claim not for the employer to work out what their 
claim is.  

 

5. We get constantly contacted by individuals who have brought 

claims to the WRC and then come to us after the claim has been 
heard. There is a belief that individuals can present their own 
claims. Of course any employee can. Anybody can appear in the 

WRC. The issue however is that you are dealing with legal cases. 
This means having your case set out properly dealing with the 
burden of proof and proper legal submissions. To do this properly 

an employee needs to be properly represented.  
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6. One issue which constantly then comes up is time limits. We are 
told that individuals were attempting to deal with matters with 

the employer or that they wanted to give the employer a further 
chance, or that they were worried about bringing a claim. The 
time limit to bring a claim is 6 months after the incident alleged 

occurs. That can be extended to 12 months. If the claim is not 
brought within the relevant periods then the Adjudication Officer, 

hearing the case, in the WRC, has no right or jurisdiction to hear 
the case. That is unfortunately the law. The time limits are very 
tight.  

 
You might wonder why we would put up a post like this. The reason is 
the number of individuals who believe that they have been badly treated 

and cannot understand why a claim cannot be brought, even if it is out 
of time, or that they believe that simply being able to show that you 

were treated badly gets them under the Equality Legislation.  
 
It is often difficult to tell individuals that that is not what the legislation 

is there for. We get individuals coming to us saying that they are only 
looking for justice. We can understand that, it is not nice to be treated 
badly. The difficulty is that the law in all the Employment Legislation 

and the Regulations in no place is the words “justice” used in the title 
of any piece of legislation or in the body of any piece of Legislation or 

Regulation. What an individual will get at the end of the day is normally, 
if they win the case, an award of compensation. They will have the 
benefit of knowing that they won their case but the case is there to give 

them compensation for the breach. That is all an Adjudication Officer 
can do. Of course they can tell a company that they have to put in a 

new policy or change a policy or do something different going forward 
but that is unusual.  
 

Our advice to somebody who believes that they have an Equality Claim 
is to go and see a Solicitor. It may not be us. But they need to go and 
see a Solicitor who understands Equality Legislation and can advise 

them on their rights under Equality Legislation. The problem is that in 
a lot of cases the employee will not have a claim and in other cases we 

have to deal with the situation of somebody who does have a claim but 
is very much out of time. Our advice is always to see a Solicitor and to 
see them early.  
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Working Time – On Call Time  
 

This issue arose in a case ADJ-00026314. The issue was around on-
call time. 
 

The Adjudication Officer set out the provisions of Article 2 of the 
Directive 2003/88/EC which defines working time as; 

  
“Working time means any period during which a worker is working, at 
the employer’s disposal and carrying out his activities or duties, in 
accordance with national law and/or practice” 
 
The Adjudication Officer set out Section 2 (1) of the Organisation of 

Working Time Act, 1997 as being; 
  

“Working time means anytime that an employee is  
 

(a) At his or her place of work or at his or her employer’s disposal, and  

(b) Carrying out or performing the activities or duties of his or her 

work” 

The Adjudication Officer set out the case of Jager being case C-151/02 
and the case of Sindicato De Medicos De Asistencia Publica (SIMAP) C-

303/98 and case C-518/15 being Matzak. 
 

In the first two cases the CJEU held that time spent on-call by workers 
is to be regarded in its entirety as working time within the meaning of 
the Directive if they are required to be present at the workplace and 

that by contrast where workers must be reachable at times but are not 
required to remain at a place determined by their employer only the 
time linked to the actual provision of services must be regarded as 

working time.  
 

Case C-518/15 is one where the CJEU found: 
 
“Finally, it must be observed that the situation is different where the 
worker performs a stand-by duty according to a stand-by system which 
requires that the worker be permanently accessible without being 
required to be present at the place of work. Even if he is at the disposal 
of the employer, since it must be possible to contact him, in that situation 
the worker may manage his time with fewer constraints and pursue his 
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own interests. In those circumstances, only time linked to the actual 
provision of services must be regarded as “working time” within the 
meaning of Directive 2003/88”. 
  
The Adjudication Officer in this case found that the Complainant was 

not required to remain at a location determined by the employer and 
that therefore the complaint failed.  

 
There is a complexity coming into working, at the present time. Where 
the employee is required to remain at a particular location then in those 

circumstances it is working time. Where they are not required to be at 
a particular location then it is not working time. That would appear 
fairly black and white. However, a grey issue is coming up. That is 

where an employee may not be required to be at a particular premise’s 
but must be able to get to those premises within a set period of time.  

 
This is an issue which is going to effect some and is going to be the 
subject of litigation going forward. It would be our view that if the time 

is a lengthy time by which we mean over an hour the employee is 
probably in a position to most of the time manage their time as they 
wish. However, for shorter periods the question will be whether the 

employee is in effect able to have that time as a rest period. With the 
way businesses currently operate this is an issue which is going to start 

arising and will be the subject of litigation. We can give no guidance as 
to where the time will fall. Will it be more or less than an hour. It would 
be our view that it is more difficult to argue that an employee is free to 

use time as they wish if they would be required to return to a workplace 
on 15- or 30-minutes notice. It’s hard to envisage a situation where an 

employee would need to be in the workplace within an hour being able 
to and walk 5 kilometres from home and be in a position to be able to 
do that and still get to a workplace within an hour. At the present time 

the CJEU cases have dealt with the black and white situations of being 
at a place determined by the employer. That might not be the employer’s 
premises. It could be a different premise’s where the individual may be 

resting. However, they have not yet dealt with the situation of an 
employee having to be able to get to a workplace within a designated 

period of time and that is an issue which the CJEU will have to address 
at some stage.  
 

 
 



 

54 
 

 
The importance of records in cases involving the Organisation of 

Working Time of individuals in the mobile road transport industry 
 
This issue arose in case RTD211 being the case of Limerick Express 

Couriers and Malcolm Dick. The case was under Section 19 of the 
European Communities (Road Transport) (Organisation of Working 

Time of Persons Performing Mobile Road Transport Activities) 
Regulations 2012 – 2015.  
 

This is a case which came on appeal from an Adjudication Officer who 
had awarded a sum of €200. The Labour Court ultimately awarded a 
sum of €5,100.  

 
The Complainant in this case was employed by the Respondent 

employer as a good vehicle driver. 
 
To a significant extent this case revolved around the issue of records.  

The employee in this case relied on Regulation 12 which sets out the 
requirement of the employer to produce the said records when they are 
requested.  

 
The Labour Court pointed out that the Respondent furnished 

tachograph records but not until the case was being heard by the 
Adjudication Officer.  
 

The Court helpfully set out that there is no reason in principle why 
tachograph records properly maintained which records periods of 

availability, break times and rest times cannot meet the employer’s 
obligations under Regulation 12 of the regulations.  
 

The Court pointed out that the difficulty the Court had in this case was 
that there was a dispute that such records accurately recorded such 
periods.  

 
The Court stated that in the absence of “sign in and sign out” records 

the tachograph records furnished to the Court cannot be relied upon as 
accurate records of working time, discounting periods of availability, 
break times and rest times. 
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The Respondent in this case based its case that there was no breaches 
of Regulations 5, 8 and 10 on the basis of the tachograph records 

produced without any further data or evidence to support its contention 
according to the Court. 
 

The Court pointed out that in the absence of any corroboration of the 
hours actually worked by the Complainant the Court must find that the 

respondent was in breach of the three Regulations. An award of €5,100 
was made. 
 

The issue of records is a continuing issue that is arising. This is a case 
where the absence of records in a proper format meant that an award 
was made to an employee in this case equivalent to nearly 12 weeks 

wages or 3 months.  

 

Holiday Pay Calculation – Period of Time on Layoff. 

 
This issue arose in case ADJ-00028800.  

 
In this case the Adjudication Officer pointed out that a period of time 
on Covid-19 layoff is not working time and is not reckonable under the 

Organisation of Working Time Act 1977 in calculating annual leave.  

 

Claims for Non-Payment of Holiday Pay 

 
This issue arose in ADJ-00027114. The Adjudication Officer set out the 
provisions of Section 1 of the Payment of Wages Act and Section 5 and 

confirmed that the law is quite clear that holiday payment comes within 
the definition of wages and that any holiday pay which is properly 

payable but not actually paid is an unlawful deduction under the Act. 
The amount involved was €358.15 and the Adjudication Officer 
awarded this.  

 
While technically the employee was right in the claim that the employee 

brought at the same time the same claim could have been brought 
under the Organisation of Working Time Act 1997. A claim under the 
Organisation of Working Time Act is one where non-payment of holiday 

pay is not limited to the economic loss, as it is in a payment of wages 
claim but also to general compensation for failing to pay the holiday pay 
at the time that it should have been paid. We are always somewhat 
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surprised when these claims are brought under the Payment of Wages 
Act and not under the Organisation of Working Time Act.  

 
Collective Redundancies – Rights of Employee’s – Are Those Rights 
Effectively Worthless? 

 
When it comes to Collective Redundancies, Sections 9 and 10 of the 

Protection of Employment Act, 1977, which deals with Collective 
Redundancies provides significant protections for employees. The issue 
however is whether those rights are actually worthless.  

 
Section 9 requires an employer to consult employee’s representatives.  
 

Section 10 sets out what that consultation shall include. This includes 
such matters as the period during which it is proposed to effect the 

redundancies, the criteria proposed for the selection and the method of 
calculating any Redundancy payment. 
 

Section 11 set out that an employer who fails to comply with this may 
be liable on conviction to a fine of €5000. The difficulty however with 
this is that very few such convictions have ever been even sought 

because of the time limit for bringing such a complaint by the WRC. 
 

However, when it comes to employee rights where the provisions of 
Section 9 and 10, or either of them, are not complied with the 
Legislation provides that the WRC can require an employer to comply 

with the provisions of the Act of 1977 and to take a specific course of 
action. In reality this is a right which appears on paper but has no real 

affect. The reason for this is that, even prior to the Pandemic, the time 
limit to bring a claim and have it heard in the WRC was effectively 8 
months from the date a claim was lodged to the date a decision issued. 

In reality any Collective Redundancy will have been completed within 
that period of time. Therefore, the provisions of Section 11(a) and (b) of 
the Act has limited effect and in fact probably none. The only other relief 

then is under Section 11A(c) where an Adjudication Officer can award 
up to four weeks remuneration for failing to comply with Sections 9 and 

10. 
 
The Protection of Employment Act, 1977, was introduced in Ireland to 

comply with the obligations under Council Directives 75/129/EEC. 
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Unlike the Protected Disclosures Act 2014. There is no mechanism to 
enable employees through their representatives to seek any form of 

interim order restricting an employer putting in place redundancies 
where the procedures under the 1977 Act have not been applied.  
 

An interesting argument on this issue has now arisen in the UK, 
admittedly under a different piece of Legislation, but effectively on the 

argument that under equivalence and effectiveness that where in Irish 
Law, as there is with the Protected Disclosures Act 2014, a right for an 
interim order to preserve an employee’s employment, an argument may 

well start being made that a similar right should apply by virtue of the 
rules of effectiveness and that a right already exists under the Protected 
Disclosure Act 2014, under the equivalence provisions of European Law 

that in the case of a Collective Redundancy, where an employer does 
not go through the process, that an interim order could be obtained 

restraining the process of Redundancy proceeding until this issue is 
addressed.  
 

The provisions of Section 11A of the Act of 1977, was introduced 
because of the fact that Ireland was found to be non-compliant with the 
provisions of the Directive and this is why the complaints procedures 

in Section 11A was introduced by Section 52 of the Workplace Relation 
Act 2015, and the complaint procedure now proceeds under Section 41 

of the Workplace Relations Act 2015. 
 
It will certainly be interesting in the area of Collective Redundancies 

where claims may actually now issue against the Workplace Relations 
Commission for failing to put in place a procedure whereby a complaint 

by employee representatives are not dealt with in sufficient time so as 
to enable an Adjudication Officer to consider Section 11A(b) as a 
realistic relief option. It would mean that there would have to be a fast-

track system in the WRC to deal with this matter. However, we are 
dealing with European Legislation here and this is an issue which may 
result in claims not against the employer but actually against the WRC 

for failing to put in place an effective complaint mechanism and time 
limit to provide that Section 11A is a realistic relief provision for 

employees.  
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Dissolved Companies 
 

This is an issue which has arisen in the past and is arising again. An 
example of this is a case of ADJ-00026058 being a claim under the 
Redundancy Payment Acts. The employee submitted a claim on the 11 

December 2019. The respondent company was dissolved with effect 
from the 22 July 2019.  

 
Under the Redundancy Payment Acts there is provision for an employee 
to lodge a claim in the case of redundancy within 12 months rather 

than the normal 6 months.  
 
A difficulty is arising where the company is then dissolved which means 

an employee may not be able to bring their claim.  
 

This is an issue which is going to arise. There is a question mark about 
how matters can be dealt with and this has been the subject of cases 
in the High Court. There is a serious issue as to whether the Legislation 

particularly in the area of claims under redundancy or arising out of 
redundancy needs to be changed to protect employees who may lose 
out.  

 
The alternative is there is going to be a considerable number of claims 

against the State for failing to protect employees in such a situation 
under the terms of the insolvency Directive.  
 

 
Appeals to the Labour Court  

 
There are very strict time limits in the Workplace Relations Act 2015. 
Under Section 44 (3) of the Workplace Relations Act, 2015 an appeal to 

the Court of a decision of an Adjudication Officer must be submitted 
within 42 days. Those 42 days runs from the date of the decision. Under 
Section 44 (4) of the same Act the Court may grant an extension of time 

for an appeal if it is satisfied there were exceptional circumstances. This 
issue arose in the case of Donnybrook Service Station Limited and 

Morgan Murray UDD217.  
 
The Court set out the Courts view with clarity on the question of what 

is an exceptional circumstance. In the case of Joyce Fitzsimons –v- 
Markey –v- Gael Scoil Thulach Na nog EED034. The Court pointed out 
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that the most relevant extract from that determination in respect of the 
issue before the Court was the following; 

 
“The term exceptional is an ordinary familiar English adjective and not 
a term of art. It described a circumstance which is such as to form an 

exception, which is out of the ordinary course or unusual or special or 
uncommon. To be exceptional a circumstance needs not be unique or 

unprecedented or very rare; bit it cannot be one which is regular or 
routinely or normally encountered”.  
 

The Court held that the complainant’s argument did not come 
anywhere near meeting this requirement. The Court pointed out that 
unfortunately stress as a result from dismissal is to be expected. The 

Court said that this does not provide an argument that could be deemed 
to justify or explain as an exceptional circumstance the decision of the 

complainant not to open the decision from the Adjudication Officer until 
after the 42 day appeal period has expired.  
 

The Court pointed out that legal advice is not required to submit an 
appeal. The Court pointed out that while it is acknowledged that a lay 
litigant may be unfamiliar with the law, the information provided to 

parties when they receive decisions from the Workplace Relations 
Commission make clear to them in a fashion that requires no legal 

training that there is a limit of 42 days within which to appeal and even 
provides guidance on what such an appeal must cover.  
 

The Court pointed out that the appeal forms provided by the Court are 
deliberately structured to facilitate all potential appellants whether or 

not they are legally represented.  
 
The Court pointed out if a potential appellant decides that they need 

advice before submitting an appeal the period of 42 days allowed for 
such an appeal is ample time. The Court did not allow the appeal.  
 

This is a helpful decision of the Court in setting out matters. It is very 
important that an employee who believes that they are going to need 

legal advice gets that legal advice as soon as possible. It is not a matter 
of phoning up a Solicitor on the 40th day. It is a matter of making sure 
that if you have not already been advised by a Solicitor that you get 

advice as soon as possible after the decision if you wish to appeal. That 
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enables the Solicitor to properly set out the appeal documentation and 
to make sure that it gets in on time.  

 
Even if a person cannot get to a Solicitor and there is only a short period 
of time left the guidance notes which come out with any decision, from 

the Workplace Relations Commission, are very clear.  
 

The issue of stress caused by a dismissal is well known. It is recognised. 
It is legitimate. It does arise. However, the Courts have held that such 
stress is normal stress and does not give rise to a claim for a personal 

injury and parties going into a process such as an Unfair Dismissal 
need to understand that the process can be stressful. That is the reason 
why it is imperative and important that individuals consider getting 

legal advice at as early a stage as possible and preferably before, and 
we mean this well before, any claim goes on for hearing in the WRC.  

 
Lay litigants are getting involved in litigation. The law relating to unfair 
dismissals is complex. In any claim before the Workplace Relations 

Commission or the Labour Court it is very important that an employee’s 
claim is set out properly and for that reason employees do require legal 
advice. The same of course applies to employers. Trying to run a case 

yourself, particularly if the other side is represented is not a good idea 
and it is always better to have appropriate legal advice available.  

 
Compulsory Vaccination  
 

The issue of compulsory vaccination for workplaces is an issue which 
is not going to go away. It is interesting that Section 31 of the Health 

Act 1947 -2020 was amended to give the Minister for Health the right 
to make regulations providing for compulsory vaccination. In November 
of 2020 Covid-19 was listed as an infectious disease for the purposes of 

that Legislation to give the Minister that right. 
 
Now there are clear legal issues relating to Constitutional Rights to 

bodily integrity. There are also significant GDPR issues around the 
retention and use by employers of information relating to who has been 

vaccinated or not.  
 
We are not going to get into a discussion about the rights and wrongs 

of compulsory vaccination. To avoid that particular discussion, we are 
simply going to look at the position as to what will happen if a workplace 
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where either the employer does not know who has been vaccinated or 
does know and is aware that not all employees have been vaccinated. 

The Health and Safety Authority has set out that an employer must put 
in place a health and safety assessment in relation to Covid-19 in the 
workplace. Without all employees in the workplace being vaccinated, in 

reality there are certain steps which the employer will be obliged to take.  
 

1. Of course, the employer will have to look at the issue of remote 

working. The government plan is for 20% of government 

employees to work remotely. Let us assume that that target is 

reached and would apply to private businesses also. That means 

that 80% of the workforce would be back in the workplace. Some 

may not be back all of the time but certainly a percentage of the 

time. 

2. Where the employer knows that some employees are vaccinated 

and some are not then in those circumstances any health and 

safety plan to maximise the numbers returning to work will have 

to segregate those vaccinated from those who are not vaccinated. 

This is actually not to protect those who have been vaccinated 

but to protect those who have not been vaccinated. In such 

circumstances those who have not been vaccinated will be 

working in a workplace similar to that which we currently have. 

By that we mean the two-meter rule and all the other issues that 

all businesses had to put in place before the first return to work 

after the first lockdown. 

3. Where the employer does not know who or who is not vaccinated 

then in those circumstances the employer will need to operate the 

business premises effectively as they are being operated at the 

present time. That means the two-meter rule. It also means all 

the other protections such as cleaning, hand sanitizers and the 

various measures which businesses have already put in place at 

this time.  

4. So what would be the effect of that. In reality it means that a 

number of workplaces will not be able to operate with 80% 

capacity. That means that either more employees will have to 

work remotely, which is not always possible, or that employees 

will be laid off or not come back to the workplace and remain on 

lay off. It may be that short time will apply to many employees. 

Both of them have a significant impact on the incomes of 
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employees and on the ability of a business to be profitable and to 

retain those employees. This is going to be a challenge. 

5. The issue of GDPR has yet to be addressed at all. Take a situation 

where an employer has a segregated workplace. There will be 

some employees who will be sitting side by side. They will be going 

to the canteen or to the coffee station. They will not necessarily 

have to apply the two-meter rule. They may well have to wear 

masks as they go around the workplace to protect those who are 

not vaccinated. However, it will be very evident as to whom they 

are. It will equally be evident as to who has not been vaccinated. 

Will this in itself cause a GDPR issue. It probably will. Because 

GDPR comes from a European Directive this is a matter which 

the EU will need to address. It is going to be a headache for 

employers and employers are going to need to get clear and 

definitive advice on this as to how the protect themselves against 

a GDPR breach claim. 

6. The next issue will be the employer actually obtaining the 

information in relation to those who say that they have been 

vaccinated. This will require this information to be very carefully 

kept, within the organisation and only being available to those 

who actually need to know. This in itself is not as difficult but is 

still a GDPR issue which employers will need to address by having 

the proper protections in place.  

7. The next issue is one which could and, probably will, create 

internal strikes within any business. Take a situation of a simple 

barbers shop that before Covid has six chairs all beside each 

other. If the employer does not know who has been vaccinated 

and who has not then in those circumstances it may well be that 

that business can only open up with four chairs. On that basis 

two people will lose their job. If those individuals have been 

vaccinated there may be a considerable level of dispute as regards 

to why they should lose their jobs. For those who remain they 

make equally be in a position of being in dispute with fellow 

employees and with the owner of a particular business as to why 

the social distancing rules must still apply to them when they 

have been vaccinated and concerns probably that some or all of 

the other employees are not vaccinated.  
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8. The next issue is going to be that of employees dealing with 

members of the public calling to an office or a business premises. 

We will expect to see employees being concerned at potentially 

having to deal with individuals who have not been vaccinated. For 

businesses it will mean that unless they can check this, and that 

is going to be a GDPR nightmare, businesses may have to 

continue to operate with restricted numbers entering the 

business premises whether that be an office or a shop. That in 

itself is going to continue to create difficulties for businesses 

operating in a profitable way to maintain employment. 

9. When it comes to putting in place health and safety guidelines at 

the present time pending significant vaccination and probably 

until an employer is satisfied that the risk of Covid-19 has been 

reduced to a tiny level employers will need to continue to apply 

the current rules. Unless Covid-19 is completely eradicated it 

would appear probable that employers going forward as regards 

workplaces and those employees coming in will need to  

 

 Continue a policy of handwashing on coming to work 

 Providing cleaning equipment for every employee to 

keep their workstation clean 

 Restricting other employees touching any other 

employees’ workstation or any items on that 

workstation 

 Providing tissues should anybody sneeze 

 Avoiding any form of physical touching such as hand 

shaking  

 Restricting individuals using the same cup 

 Making sure there is a high level of cleaning taking place 

 Minimising interaction as much as is practicable so 

that, for example, team meeting remotely, as far as 

possible, even when employees are in the workplace 

 Maintaining social distance rules 

 Maintaining good ventilation  

This may all mean that remote working for a reasonable number of 

employees is always now going to be necessary. That in itself is going to 
be a challenge for both employers and employees. There will be 
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employees who like remote working but there will be others who do not. 
It is managing those who do not like remote working or those whose job 

is such that remote working will not be a practical issue for them to 
undertake. This may be an issue which is going to cause a degree of 
workplace disputes. It is for this reason that employers will also need 

to upgrade their grievance procedures. 
 

10. Where employers have to operate the current systems,  

which are highly restrictive, because they do not know or cannot 

find out who or who is not vaccinated and that their business is 

not suitable for remote working or for significant social distancing 

to apply to all employees this is going to create difficulties in 

maintaining employment.  

Conclusion 

 
At the present time it is vitally important that employers put in place 
appropriate health and safety assessments. That is an assessment of 

their workplace. They will also have to do one, of course, for each 
location where they have a remote worker. However, that is a separate 

issue. The issue going forward for workplaces is that there will be 
significantly more time spent on Covid-19 management. This means 
upskilling managers and supervisors in particular as regards applying 

these health and safety rules. It will involve training for employees. It 
will mean both supervision and reporting. It will mean also that the 
disciplinary policies will need to be amended to take account of 

breaches of these policies. For employers the Safety Health and Welfare 
at Work Act does not just place obligations on the employer. Employees 

also have a duty to protect not only their own health but the health of 
other workers and therefore cooperation with any health and safety 
assessment is one which employee’s will have to take account of and 

comply with.  
 

In this section we have not dealt with the thorny question of dealing 
with those who have a disability or are medically compromised. That is 
a process in itself and is an additional issue which employers will need 

to look at and which we have provided guidance on. 
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The Gig Economy – The Uber Judgement 
 

On 19th February 202 the UK Supreme Court issued a decision in the 
case of UBER BV and Others –v- Aslam & Others 2021 UKSC5. This 
was an appeal that had come up from the UK Employment Appeals 

Tribunal through the Courts including the Court of Appeal and 
ultimately ended up before the UK Supreme Court. 

 
The first issue is that the case in the UK is one where they have three 
categories of worker or employees. The first would be workers as we 

would understand them. The second is self-employed as we in this 
country would understand it and the third is a hybrid form of what is 
classified as a “worker”. 

 
The UK statutory definition of a workers contract has three elements 

namely, 
 

1. The contract is one where the individual undertakes to perform 

work or services for the other party. 
 

2. The undertaking to do the work or perform the services are to be 

done personally, and, 
 

3. A requirement that the other party to the contract is not a client 
or customer of any professional or business undertaking carried 
on by the individual. 

 
In the particular case it was accepted that the first two categories were 

agreed as being applicable and the dispute was really in relation to the 
third category. Uber in this case contended that they were merely a 
booking agent and that the contract was with the ultimate individual 

who booked an Uber driver. 
 
In the UK there is also a case of Auto Clenz Limited –v- Belcher 2011 

UK SC41. In that case the claimants worked as valeters performing car 
cleaning services which had been contracted to provide to third parties. 

In that case the claimants were required to sign written contracts which 
stated they were subcontractors and not employees. They were not 
obliged to provide services to the company, nor was the company 

obliged to offer work to them and they could provide suitable qualified 
substitutes to carry out the work on their behalf.  
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In that case the UK Supreme Court drew a distinction between certain 

principles which applied to ordinary contracts and in particular to 
commercial contracts and a body of case law in the context of 
employment contracts in which a different approach has been taken. In 

that case Mr. Justice Aikens LJ in the Court of Appeal said the 
principles applicable to ordinary contacts to which he was referring to 

where; 
 

(i) The Parol Evidence Rule whereby a contractual document is 

treated as containing the whole of the parties agreement, 
(ii) The Signature Rule whereby a person who signs a contractual 

document is treated in law as bound by its terms irrespective 

of whether he or she has in fact read or understood them and, 
(iii) The principle that generally the only way in which a party to a 

written contract can argue that its terms do not accurately 
reflect the true agreement of the parties is by alleging that a 
mistake was made in drawing up the contract which the 

Courts can correct by ordering rectification.  
 
Lord Clark in the UK Supreme Court endorsed the view of Aikens LJ.  

 
In that case Lord Clarke considered three cases in which the Courts 

upheld that the Employment Tribunal should adopt a test that focuses 
on the reality of the situation where written documentation may not 
reflect the reality of the relationship. In that case Mr. Lord Clarke drew 

the conclusion that in the employment context it is too narrow an 
approach to say that a Court or Tribunal may only disregard a written 

term as not part of the true agreement between the parties if the term 
is shown to be a sham in the sense that the parties had a common 
intention that the term should not create the legal rights and 

obligations which it gives the appearance of creating. In that case Lord 
Clarke stated: 
 

“So the relative bargaining power of the parties must be taken into 
account in deciding whether the terms of any written agreement in 

truth represents what was agreed and the true agreement will often 
have to be deemed from all the circumstances of the case, which the 
written agreement is only part. This may be described as a purposive 

approach to the problem. If so, I am content with that description”.  
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Lord Clarke held that the true agreement was not as set out in the 
contractual documents and that despite what was written down the 

Tribunal was entitled to find that the actual understanding was that 
the claimants would be available for work and would be offered for work 
whenever there was work available and that they were required to 

perform the work personally. On that basis he held that they were 
workers under contracts of employment.  

 
The Court looked at the Working Time Regulations implementing 
Directive 93/104/EC and referred to Case C-256-01. In relation to 

whom a worker was and quoted paragraph 67 of that decision which 
stated: 
 

“…there must be considered as a worker a person who, for a certain 
period of time, performs services for and under the direction of another 

person in return for which he receives remuneration…”.  
 
In the decision the case of Hashwani –v- Jivraj 2011 UKC40 was 

referred to where an arbitrator tend not to be a person employed under 
a contract personally to do any work and the rationale being; 
 

“Whether, on the one hand, the person concerned performs services for 
and under the direction of another person in return for which he/she 

received remuneration or, on the other hand, he/she is an independent 
provider of services who is not in a relationship of subordination with 
the person who receives the services”.  

 
The Court did address the issue of subordination and referred to a case 

where a Solicitor who was a member of a limited liability partnership 
was a worker essentially for the reason that she could not market her 
services as a Solicitor to anyone other than the LLP and was an integral 

part of their business. While not necessarily connoting subordination, 
integration into the business of a person to whom personal services are 
provided and the inability to market those services to anyone else gives 

rise to dependency on a particular relationship which may also render 
an individual vulnerable to exploitation. In this case the Court pointed 

out that there was no practical possibility of negotiating any different 
terms and in these circumstances to treat the way in which the 
relationship between Uber, drivers and passengers were set out by the 

terms of the service agreement as the starting point in classifying the 
parties relationship as conclusive if the facts are consistent where more 



 

68 
 

than one possible legal classification would in effect to accord Uber 
power to determine for itself whether or not Legislation designed to 

protect workers will apply to its drivers.  
 
The Court then looked at the issue of restrictions on contracting out. 

The Court held that any contracting out of legal rights would be void.  
 

The Court then looked at the issue of looking at the definition of the 
worker. The Court looked at the findings of the Employment Appeals 
Tribunal which had held the terms of the written agreement stating that 

the claimants were sub-contractors and not employees, that they were 
not obliged to provide services to the company nor was the company 
obliged to offer work to them and they can provide suitably qualified 

substitutes to carry out the work on their behalf. Had all in the Auto 
Cleanz case been inserted with the object of excluding the operation of 

employment Legislation and that those provisions and the agreement 
were therefore void. The Court pointed out that in the AFMB Limited 
Case, C-610/18 the CJEU had treated the essential features of a 

contract between an employer and a worker as the existence of a 
hierarchical relationship.  
 

The Court pointed out that it is well established that an individual is 
entirely free to work or not and owes no contractual obligation to the 

person to whom the work is performed when not working does not 
preclude a finding that the individual is a worker or indeed an employee 
at the time when he or she is working.  

 
In the judgement it was set out that where an individual only worked 

intermittently or on a casual basis for another person that may 
depending on the facts tent to indicate a degree of independence or lack 
of subordination in the relationship.  

 
The Court in this case looked at a number of factors namely: 
 

1. That the remuneration paid to the driver for the work that they 
did was fixed by Uber and the driver had no say in it.  

2. Secondly, the contractual terms were dictated by Uber.  
3. Thirdly, that while the drivers would be advised of the passengers 

average rating from previous trips which allows the drivers to 

avoid low rated passengers who may be problematic, the driver is 
not informed of the passengers destination until the passenger is 
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picked up and has no opportunity to decline a booking on the 
basis that the driver does not wish to travel to that particular 

destination.  
 
The Court pointed out that the form of control is exercised by 

monitoring the driver’s rate of acceptance and cancellation.  
 

The Court pointed out firstly that Uber exercises a significant degree of 
control over the way in which drivers deliver their services. In addition, 
the technology which is an integral part of the service is wholly owned 

and controlled by Uber and is used by a means of exercising control 
over drivers.  
 

The Irish Legislation is different than the UK Legislation. Saying that, 
the decision in the Uber case is one which will be of considerable 

interest to those looking at gig workers in this country.  
 
We have looked at the case in some detail and what can be taken from 

the case is that while the Court considered several elements the main 
ones where that: 
 

 
1. Uber sets a fare which means that they decide and dictate how 

much a driver could earn.  
2. Uber set the contract terms and drivers had no say in them.  
3. Request for rides were constrained by Uber who can penalise 

drivers if they reject too many fares.  
4. Uber monitors a driver’s service through a star rating and has the 

capacity to terminate the relationship if after repeated warnings 
this does not improve.  

 

The Court held that the drivers were in a position of subordination to 
Uber and that the only way they could increase their earnings would be 
to work longer hours. 

 
The most interesting part of the decision in the Uber case was to confirm 

that even where contracts of employment are drafted in such a way as 
to attempt to classify the individual as a self-employed contractor that 
a Court can look behind the contractual terms and if it decides that 

some of those terms were put in place to avoid the provisions of 
employment Legislation then those clauses can be declared void.  



 

70 
 

 
The Uber case was fought the whole way through from the Employment 

Appeals Tribunal in the UK to the UK Supreme Court. It took years. The 
effect of the case is to grant the relevant individuals and Uber Drivers 
in the UK rights under the National Minimum Wage Act, the right to 

paid Holiday Pay and the right to paid sick leave.  
 

They are quite limited rights.   
 
It would be interesting to see how matters develop here in Ireland and 

it is probably that there will be claims particularly under the 
Organisation of Working Time Act and the National Minimum Wage Act. 
The case under the Organisation of Working Time Act have the 

advantage for gig workers of not only being a claim for actual monetary 
compensation for monies lost but they also have the right then to obtain 

compensation on top up to a figure of two years wages. In addition 
because of the definitions in the Working Time Directive as to 
individuals being workers rather than employees and European case 

law these are the cases which are most probably likely to be used to 
argue against those who utilise employees who are referred to as “gig 
workers”.  

 
 

Do I Need a Personal Injury Law Solicitor?* 
 
You are of course entitled to bring your own claim to the Personal 

Injuries Assessment Board (PIAB). You are at law entitled to bring your 
own case to Court.  

 
Saying this, Solicitors who specialise in personal injury law are well 
placed to advise you on all procedures. They can make sure that all 

time limits are met and that all procedures are followed. If you receive 
a settlement offer then we as personal injury Solicitors will advise you 
as to whether the offer is fair. We will let you know our opinion. Of 

course, the final decision is yours. We will however advise you on the 
basis of our legal experience.  

 
If you have been involved in an injury it is likely that the other side will 
be insured. They are likely to be well represented with their own 

Solicitor.  
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It is always best that you have your own Solicitor to make sure your 
interests and claim are protected. 

 
Before any claim goes to Court matters go to the Personal Injuries 
Assessment Board (PIAB).  

 
Claims to PIAB 

 
PIAB will tell you you do not need a Solicitor. However, PIAB will not 
give you legal advice. In dealing with PIAB there are a number of things 

that you need to do.  
 
You must submit forms and they must be set out in the proper format 

and they must be done within the time allowed. In sending in any claim 
to PIAB it is important that all your injuries are properly set out. This 

also means making sure that the proper medical report is put in. It is 
not simply a matter of getting a report from a GP. Where the injuries 
are serious it is our approach always to get a report, from a consultant, 

if there is time to do so.  
 
If the wrong documentation is sent in or if misleading documentation 

is sent in or if certain information is not included then this can result 
in difficulties going forward.  

 
Where you receive a PIAB settlement offer then that is in full settlement 
of your claim both now and into the future. But having personal injury 

Solicitors like us we will be in a position to advise you as to whether an 
offer of settlement is good or bad.  

 
Some Solicitors believe that it is in your best interest to go through the 
PIAB process, then reject the compensation and then go to negotiate 

directly with the other side’s Solicitors and insurers. That is not our 
approach. We have been involved in this area of work for a long time. If 
it is possible to get a case settled before anything goes to PIAB then we 

will do so provided you get fair compensation. We do not just “go 
through” the PIAB process. We only act for those who will do so in good 

faith. The reason for this is that it’s cheaper and quicker for you if 
everything can be dealt with quickly. We are not here to rack up legal 
fees. We are here to provide a quality service. We are here to help. Yes, 

there will be fees payable to us but these fees will be discussed with you 
in advance. Until you have signed an engagement letter with us nothing 
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will be done and that engagement letter will set out exactly what fees 
you will have to pay. If a case goes to Court then in those circumstances 

normally the vast majority of your fees will be met by the other side 
when your case is won.  
 

 
Claiming from the Motor Insurers Bureau of Ireland (MIBI)  

 
The MIBI was set up to make sure that those injured in a road traffic 
accident which was caused by an uninsured motorist will get 

compensation.  
 
There are specific strict rules in dealing with the MIBI.  

For example, you must notify the MIBI of a claim before legal 
proceedings are issued.  

 
In dealing with the MIBI it is very similar to dealing with the insurance 
company except that it is slightly more complex. The same way of 

dealing with cases through PIAB will be dealt with in dealing with the 
MIBI. The MIBI cases where they are going to be paying out for the 
injuries sustained by you are still ones that must go through the PIAB 

system.  
 

Legal Costs 
 
In dealing with us at all stages we set out what the costs will be. At any 

stage you are entitled to ask us for information as to what level of costs 
have been incurred. We are very careful in the cases which we take on. 

If we believe you have a good case, we will tell you and we will tell you 
that we are prepared to act. If we do not believe that you have a good 
case we will not be acting. In the vast majority of cases where a claim 

is successful you will receive the vast majority of your costs.  
 
If contributory negligence is a factor which means a Court would hold 

that you are partly responsible for the accident. In that case not all of 
your costs would be met. However, this would be an issue which we 

would have discussed with you before any claim was brought to Court. 
If the issue arises after the proceedings have issued again, we will 
discuss it with you. What we would say is that we apply fair fees to all 

our client’s and we make sure that all the statutory rights which you 
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have under Section 150 of the Legal Services Regulation Act are fully 
applied to you.  

 
Business losses as a result of a Personal Injury 
 

Normally a Personal Injury claim will cover loss of income. However, for 
those who are in business a Personal Injury claim may also include 

potentially a loss of business profits.  
 
This will namely impact on those who are self-employed and who are 

unable to work or their work is significantly restricted.  
The claims may include claims for  
 

 Rental payments;  

 Lease payments; 

 Rates;  

 Insurance costs; and 

 Loss of profits. 

For those who are self-employed an accident does not just result in a 
loss if income. Those who are self-employed will also have associated 

costs with running their business and if they are unable to run the 
business because of an injury which has been sustained in an accident 

these then are all potential additional losses which may be claimed as 
part of a Personal Injury Claim. 
 

While a self-employed individual is out ill due to an accident the costs 
associated with running their business and their premises will still 

continue to have to be paid and if they cannot work then this is a cost 
and a loss to them. 
 

Even where an individual is able to continue working, but to a 
significantly reduced level, part of these costs still can be claimed as 
part of a Personal Injury claim.  

 
If it very important for an individual who has suffered a Personal Injury 

to obtain appropriate legal advice to make sure that all losses are 
claimed as part of any Personal Injury action.  
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*Before acting or refraining from acting on anything in this 

Newsletter, legal advice should be sought from a solicitor. 
**In contentious cases, a solicitor may not charge fees or expenses 
as a portion or percentage of any award of settlement. 

 


