Introduction
Welcome to the April edition of Keeping in Touch.
Since the start of the pandemic in March 2020 we decided we would be
putting up a daily post on LinkedIn. We thought it would last for about
a month and at worst two months. We have now been doing it for a
year. So, at the start of March, we decided to change things slightly. We
are now putting up a minimum of three times a week a LinkedIn video
of three to four minutes dealing with topical issues.
In these videos we are dealing with matters that we think should be
discussed but also taking on board the issues which those whom we
are connected to on LinkedIn want us to raise.
We believe that it is important that information on Employment Law
and Personal Injury Law should be available freely. We have been
providing that information for the last year and we are going to continue
to do so as long as we can. We have had a number of articles produced.
In addition, Lawyered Law have started using our daily posts on
LinkedIn to give an overview of various issues that we have raised in a
particular week. This is another way that information can be obtained
and we are delighted to assist.
In this issue we are particularly looking at the issue of workplace stress.
We are looking at it from the point of view as to what employers can do
to minimise matters and how they can protect themselves from personal
injury claims. We are also setting out what the rights of employees are.
In addition, we are setting out guides as to what workplace stress and
burnout is. We are finding particularly that this is affecting executives,
senior managers, leaders in business and in the Public Service. In
addition, of course doctors, nurses, and other frontline workers are
already showing the effects of burnout and stress. Burnout and stress
is a significant health and safety issue which can have long term
impacts on individuals health. It is important that employers take the
appropriate steps to protect employees whether they are the most senior
executives in organisations or the most junior employee. Equally, we
believe it is important that employees understand what burnout and
stress is about so that they can take appropriate remedial action to get
appropriate treatment. In more serious cases, issues of burnout and
stress will result in personal injury claims. We hope that our emphasis
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in this issue, on this issue, will help avoid claims by helping employers
and employees identify the warning signs and take appropriate action
in good time.
We have written to the Minister of Enterprise, Trade and Employment
in relation to a concern we have that the Industrial Relations
(Amendment) Act, 2015 is defective. This letter is reproduced in this
Newsletter.
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Out and About March 2021
In March this year Richard Grogan of our Firm started a new service
which we are putting up on LinkedIn, Twitter and Instagram. Richard
is now providing a three to four minute video update on Employment
Law issues three times a week. In addition, where requests come in
from members of the public, Solicitors, HR or IR Professionals for
particular matters to be covered, two additional days may be provided
each week for this. We are delighted with the initial response to this
additional service which we are providing. It is intended to provide a
quick, short and concise overview of a particular legal issue.
On 5 March, Natasha Hand of this Firm wrote an article for our website
on the Do’s and Don’ts of the new “Code of Practice for Employers and
Employee’s on the Prevention and Resolution of Bullying at Work”. This
guide is available on our website.
On 10 March, Richard had an article in Irish Legal News on how
holiday’s must be given and payment of an allowance in lieu of taking
holidays is not allowed in Irish Law.
On 10 March, Richard also had an article in Lawyered Law where he
covered the issue of the dangers of employee’s using their own phone
or personal laptop or computer because of issues relating to discovery
of documentation in Court proceedings which may mean that their
personal phone and laptop or computer might now be subject to an
independent investigation relating to its use for business purposes and
therefore even with high confidentiality personal information could
actually be accessed as part of that process.
On 11 March, Richard presented a two-hour seminar to LLM students
of National University of Ireland Galway (NUIG) on the practical aspect
of Employment Law in corporate life. The students are studying a LLM
Corporate Law course.
On 11 March our post on the issue of Gig Workers and Gig Workers
rights in Spain was featured in LinkedIn news. Also on that date our
post relating to Maternity rights around the Minister for Justice Helen
McEntee was in the top 1% of LinkedIn posts as regards those
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commenting and viewing it. We are delighted that our posts are
receiving that level of interest.
On 12 March Lawyered Law asked if they could consolidate some of our
posts and we of course agreed. We are very happy to share information
on employment law. The first Irish Employment Law update Volume 1
Issue 1 featured five posts which we had issued in the previous week.
We are delighted to partner with Lawyered Law in providing information
on employment law to colleagues, HR and IR Professionals and those
interested in Employment Law issues whether employers, employees,
academics or those with an interest in employment law.
We were delighted to be asked by Galway Childcare Committee to assist
them with their weekly bulletin of 12 March 2021 in providing them
with a Guide on the new Code of Practice for Employers and Employees
on the Prevention and Resolution of Bullying at Work. Both Natasha
Hand and Richard Grogan of this firm were delighted to assist them. Of
course there was no fee charged by us.
On 15th March Lawyered Law issued Volume 1 Issue 2 featuring a
further five posts of ours.
On 15th March Richard had an article published in Irish Legal News on
“Workplace Stress – The Five Burnout Profiles”.
On 17th March Natasha Hand was featured in Lawyered Law with her
article on the new Code of Practice on Bullying. The link to this article
is www.lawyered.law.com
On 30th March Richard was interviewed on Midlands 103 on Parents
Leave and employment issues around the pandemic.
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Industrial Relations Amendment Act, 2015 – A Problem Issue
Letter to the Minister of Enterprise, Trade and Employment
Minister Leo Varadkar
Department of Enterprise Trade and Employment
23 Kildare Street
Dublin 2
RE:

Problem with the Industrial Relations (Amendment) Act,
2015 and the Sectorial Employment Order for the
Construction Industry as regards the payment of a Death in
Service Benefit

Dear Minister,
A payment of a Death in Service Benefit it would appear could never
be paid to a deceased construction worker. It could only be paid to the
estate of that construction worker.
It would be my view that probably that no such claim could be
processed because of the provisions of the Legislation as set out
above.
Section 23 of the Industrial Relations (Amendment) Act, 2015
provides;
“(1) This section applies to a decision of an Adjudication Officer under
Section 41 of the Act of 2015 in relation to a complaint in
contravention of
(c) A Sectorial Employment Order (within the meaning of chapter 3)”.
Section 41 of the Workplace Relations Act 2015 is what is referred to
in Section 23 above.
Section 3 (1) of the Act states;
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“For the purpose of the operation of this Act and to the extent only
that this Act applies, in relation to a relevant enactment or provision
thereof
(a) A reference in this Act to an employer shall be construed as
reference to employer within the meaning of the relevant
enactment or provision concerned, and
(b) Reference in this Act to employees shall be construed as
reference to an employee within such meaning”.
The Act of 2015 does not include the personal representative in its
definition of “an employee”.
Other Acts do include personal representatives and the definition of
“employee” such as the Unfair Dismissals Act and the Redundancy
Payment Acts.
The definition of “worker” in the Industrial Relations (Amendment)
2015 refers to the definition of a worker in Section 23 of the 1990
Industrial Relations Act. That definition makes no reference to
personal representative.
A personal representative can continue a claim where an employee
dies if the particular legislation is silent in relation to a personal
representative. This was considered in the case of Olaeke Ibidunni,
deceased, (Complainant) –v- Boston Scientific (Ireland) Limited.
However, that case held that as the right of action had accrued before
the death of the complainant the action could be continued by the
personal representative.
Section 7 of the Civil Liability Act of 1961, as amended, allows for a
personal representative on the death of a person on or after the date of
the passing of the Act in respect of all causes of action vested in the
deceased shall survive for the benefit of their estate. However, it would
be my view that Section 7 of the Civil Liability Act 1971, as amended,
does not apply as the cause of action for the payment of a death in
benefit the payment did not vest and cannot vest in a deceased prior
to their death.
This issue has come up. It is one where a claim was brought. When
the submission was received the claim was withdrawn. I can disclose
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that I did act for the employer. It gave me no pleasure to have to put
forward this legal argument. I would ask you as Minister to consider
amending the Legislation to include a personal representative.
There is a defect in the Legislation. There is no reason why that defect
should not be rectified.
Richard Grogan
Take care in signing a Settlement Agreement or you may find as a
Director, Executive or Employee you are bound by its terms and
cannot bring a claim at a later date.
This issue arose in case ADJ-00029236. The case involved a Director of
Client Services and a Provider of Merchant Services. The employee was
paid a little over €76,000 per annum. The employment was terminated
in April 2020 on the basis of it being a redundancy. The director, being
a senior executive, claimed he was unfairly dismissed. The issue in this
case turned on the settlement agreement which he signed.
The Adjudication Officer in this case reviewed the law in detail.
The Adjudication Officer pointed out that Section 13 of the Unfair
Dismissal Act renders void any provision in an agreement which
purports to exclude or limit the application of any provision of the
Unfair Dismissal Legislation.
Section 13 sets out
“A provision in an agreement (whether a contract of employment or not
and whether made before or after the commencement of this Act) shall be
void insofar as it purports to exclude or limit the application of, or is
inconsistent with, any provisions of this Act”
In Herlihy -v- Royal Yacht Club 1997 ELR225 Judge Buckley in the
Circuit Court considered
“Under what circumstances can claims be legitimately compromised”
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Judge Buckley held that claims may be legitimately compromised when
he stated:
“In several areas of the law the Supreme Court has held that any consent
by a person to waive a legal right which that person has, must be an
informed consent. This doctrine must surely apply to contracting out
provisions and to Section 13 in particular”
Effectively Judge Buckley was saying that a compromise agreement can
limit the provisions of the Unfair Dismissal Act to restrict an employee
bringing a claim.
The Adjudication Officer pointed out that the Labour Court in Sunday
Newspaper Limited -v- Kinsella and Bradley 2006 17ELR325 held that
a provision in a Statute prohibiting contracting out does not prevent
the parties from lawfully agreeing to settle or compromise claims based
on the Statute. The Adjudication Officer however pointed out that the
Labour Court noted there was a difference between a genuine bargain
to settle which is lawful and enforceable and an attempt to exclude or
limit the Act.
The Labour Court in Keeling’s Retail Unlimited Company -v- Wasim
Haskiya UDD2033 approved the conclusions as regards relevant legal
authorities including the Sunday Newspaper Limited case when they
stated:
“It is clear from the authorities that a provision in a Statute prohibiting
contracting out does not prevent parties from lawfully agreeing to settle
or compromise claims based on the Statute. There is, however, often a
subtle but substantial difference between a genuine bargain to settle or
dispose of a claim which is lawful and enforceable and an attempt to
exclude or limit the Act which is void and have no effect. The case law
indicates that the following considerations are relevant in distinguishing
the former from the latter
1. The terms of any waiver must be construed strictly against the
party from whom it emanated. Where there is doubt the course of
negotiations between the parties should be examined so as to
ascertain what was intended.
2. An agreement to waive statutory rights must be supported by
adequate consideration.
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3. The waiver should normally arise from an agreement reached as a
result of meaningful negotiations and professional advice having
been sought and given.
4. The waiver should list the various Acts being taken into account.
5. The waiver is only valid if it is based on a free and informed
consent given by a person with full knowledge of their legal rights.
6. It is for the employer to ensure that the worker is capable of giving
an informed consent and the employer should normally advise the
worker in writing to obtain professional advice before inviting him
or her to sign a waiver”
In this case the respondent employer had also quoted the case of
Herlihy -v- Royal Yacht Club 1977 ELR225 and also had relied on the
Labour Court decision in Eircom Limited -v- A Worker AD0720 where
the Labour Court held that a settlement agreement entered into by the
parties, signed by the employee, witnesses by the Solicitor for the
employee, constituted a legal agreement between the parties and
consequently the Court had no jurisdiction to hear the appeal.
In this case it is clear that the Director who was a senior executive was
advised to get legal advice. The Director got legal advice. In fact they, on
the basis of legal advice, looked to have a part of the agreement varied.
The severance agreement was then signed by the Director and
witnessed by a Solicitor. The Adjudication Officer held that the
agreement was valid.
There are a number of important lessons which can be learned from
this case.
1. An employee before signing any settlement agreement should
always get legal advice and be fully aware of what they are
signing.
2. Once the employee is strongly advised to get legal advice, and this
is made clear to them, and if they refuse, the agreement can still
be valid.
3. It is best practice for an employer not only to advise the employee
but also to provide a contribution towards their reasonable legal
costs in having the agreement reviewed independently by a
Solicitor acting for the employee.
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4. That the employer seeks to have the agreement witnessed by a
Solicitor acting for the employee.
5. If an employee feels under pressure to sign an agreement, they
should of course tell their Solicitor.
There is likely to be a significant number of redundancies for senior
executives and senior managers arising in 2021, probably as a result of
the pandemic, and it is vital that they get appropriate legal advice before
signing any agreement. Not getting the legal advice does not mean that
the agreement will not be valid. It is therefore important that any exit
documentation is very clearly negotiated and that executives get
appropriate advice before doing so as regards any final agreement.
Unfair Dismissal Claims – The importance of using full appeal
procedures by employees
In the case of Aryzta Bakeries and Vilnis Cacs UDD1812 is a decision
of the Labour Court which has clarified the law relating to appeal
procedures which employees must utilise.
The facts of the case themselves are interesting but the determination
makes two important points. The Court found that there is an obligation
on an employee to exhaust available internal procedures which the
employee had failed to do.
The Court found that the failure to exercise a right of internal appeal
was an issue to be taken into account effectively in determining whether
an employee had been unfairly dismissed.
This is an important statement of the law. While the facts of this case
are interesting the conclusions of the Labour Court are extremely
important. This is a case which those interested in employment law do
need to read.
Why have a Contract of Employment signed
While it can be down to the very simple fact that under the Terms of
Employment (Information) Act and there is an obligation on an
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employer within two months of an employee commencing employment
to furnish them with a statement that complies with Section 3.
The provisions of Section 3 are the very basic terms.
It is often important that an employer has an appropriate contract of
employment in place. If you are dealing with confidential information in
your organisation an appropriate confidentiality clause is needed.
You may need a restrictive covenant. You may need a provision that an
employee be placed on garden leave. Depending on the type of business
you have you may need longer or shorter periods of notice to the
employee and from the employee. Because of issues relating to Data
from the 25th May it may be important to have appropriate clauses in
your contracts providing for you to retain relevant data from your
employee which is legitimately obtained.
It is always our advice that an employer will ensure that an employee
signs a Contract of Employment before they start working. This means
that the contract will be in place. The employer will have a copy signed
by the employee. The employee will have a copy signed for or on behalf
of an employer. The clauses then in the contract can be enforced. There
can be no issue then with an employee failing to sign the contract and
not being bound by its terms. It makes good business sense to make
sure that appropriate Contracts of Employment are in place at the
earliest date possible.
Gender Pay Gap – Pay Transparency.
The European Commission on 4 March set out a proposal on pay
transparency. This is to attempt to make sure that women and men in
the EU get paid equal pay for equal work.
So, what does this mean in practice? The proposals are quite radical.
They include such issues as pay information for job seekers, a right to
know the pay levels for workers doing the same work as well as the
gender pay gap reporting obligations for big companies.
There are proposals to strengthen the tools for workers to claim their
rights and facilitate access to justice. We have yet to see the full
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proposals but one of the big problems in an employee claiming equal
pay, currently in Ireland, is that the employee must have particulars as
to the pay another worker has. Simply claiming that somebody is paid
more is not sufficient. The employee has to be able to give some
indication and prove the pay gap. The difficulty is that very often an
employee will not have the information relating to what they are paid
compared with a male comparator. This also applies of course in
relation to, for example, a non-Irish National seeking equal pay for equal
work with an Irish National. Unless employees are going to be in a
position to be able to access this information it is going to make it
extremely difficult for this proposal to work in practice. Of course, there
are GDPR issues. However, this can be addressed quite simply by
making sure that where a claim is put in there would be some
independent body, such as the Workplace Relations Commission, to
whom the information could be provided and to whom the information
must be provided and who can then assess the matter. This may be as
simple as an employee claiming that they are doing the same work as
say three male comparators. Without breaching GDPR if the
information was given to the Workplace Relations Commission the
Workplace Relations Commission could advise an Adjudicator that the
salaries are the same or that there is a difference in salaries without
specifying the amount. An Adjudicator could then make a decision on
any argument relating to issue other than for example gender, as the
reason for the difference and if finding in favour of the employee it would
be at that stage that the differential would be disclosed.
Without a method by which an employee can find out this information
these proposals will not really address the issues.
The proposals are also indicating that employers will not be allowed to
ask job seekers for their pay history, it appears employers will have to
provide pay related anonymised data upon an employee’s request.
While that is useful the difficulty in relation to it, under current
Legislation is that the employee has to be able to identify a specific
person. Unless the proposals are very clear as regards the comparators
for whom an employee can raise requests the issue is going to become
difficult to implement. Also, there is going to be GDPR issues if the
employee has only nominated one individual. Again, we will have to wait
and see how the proposals come forward.
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As interesting aspect is that employees will have the right to
compensation for discrimination in pay. Currently an Equal Pay claim
in itself is simply the economic loss. It has to be a second claim for
discrimination. Being able to amalgamate these into one claim would
make sense.
The President of the European Commission Ursula von der Leyen said
when announcing the proposal; “Equal work deserves equal pay. And for equal pay, you need
transparency. Woman must know whether their employers treat them
fairly. And when this is not the case, they must have the power to fight
back and get what they deserve”.
The Vice President for Values and Transparency Vera Jourova said; “It is high-time both woman and men are empowered to claim their rights.
We want to empower job seekers and workers with tools to demand fair
salary and to know and claim their rights. This is also why employers
must become more transparent about their pay policy’s, no more double
standards, no more excuses”.
The Pay Transparency measures include; 1. Employers will have to provide information about the initial pay
level or its range in the job vacancy notice or before the job
interview.
2. Employers will not be allowed to ask a prospective worker about
their pay history.
3. Workers will have a right to request information from their
employers on their initial pay level and on the average pay levels,
broken down by sex, for categories of workers doing the same
work or work of equal value.
4. Employers with at least 250 employees’ must publish information
on the pay gap between female and male workers in their
organisation.
5. Employers for internal purposes should also provide information
on the pay gap between female and male employees by categories
of workers doing the same work or work of equal value.
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6. Where pay reporting reveals a gender pay gap of at least 5% and
where the employer cannot justify the gap on objective genderneutral factors employees will have to carry out a pay assessment
in cooperation with workers representatives. Again, the issue of
workers representatives is something that generally speaking is
a particular item in European employments. It will mean that
Irish Legislation would need to be amended to provide that every
employer would have to have a worker’s representative.
In relation to the issue of access to justice for victims of pay
discrimination these include; 1. A worker who suffered gender pay discrimination can get
compensation including full recovery of back pay and related
bonuses or payment in-kind. It will be interesting to see how this
is framed as to how far back an employee can go.
2. It is proposed that the Burden of Proof will be on the employer
and it will be by default for the employer, not the worker, to prove
there was no discrimination in relation to pay. This will
completely change the Irish Legislation where currently the
employee must prove certain matters. If this then shifts the
Burden of Proof this is going to be a major change in Irish
Employment Law.
3. There will be a requirement for Member States to establish
specific penalties for infringement of the Equal Pay Rule including
a minimum level of fines. Again, this would need a complete
change in our Legislation as currently the time limit for putting
in such a prosecution is 6 months. As claims going before the
WRC, even before the Pandemic, were taking on average 8 months
there would need to be a complete change in our Legislation as
regards the time limits if this is going to become a realistic issue
of employers being fined.
4. It is proposed that equality bodies and workers representatives
may act in legal or administrative proceedings on behalf of
workers as well as leads in collective claims on equal pay.
Currently that would be the position in the WRC and the Labour
Court. This proposal is more relevant as regards European bodies
where there are specific Employment Courts. This may however
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change the face of cases in Ireland if this right is to be granted as
it may effectively mean that workers representatives would have
to be given access to the main Courts.
So, what is going to happen. The proposals will go to the European
Parliament and the Council for approval. Once adopted Member States
will have two years to transpose the Directive International Law. The
requirement to ensure equal pay is set out in Article 157 TFEU and in
the Directive on the Principle of Equal Opportunities and Equal
Treatment of men and women in matters of employment and
occupation.
In the past the Irish Government has been extremely slow at
implementing Directives. Usually it takes them the full 2 years and
sometimes longer, actually to implement Directives. If this issue of pay
transparency and gender pay equality is to become a reality there will
need to be a commitment by the Government to implement these a lot
quicker. Effectively it means that the Department of Enterprise Trade
and Employment, rather than Ministers making that commitment.
Getting an Injunction against an Employee or Employer
An Injunction is an Order from the Court which either prevents a party
from doing something or forces a party to do something. In employment
law cases they are normally taken by or against an executive or senior
manager.
An injunction will only be granted where:




It is just and equitable to grant one;
The party asking the Court to grant the Injunction acts quickly
and does so showing that they have conducted themselves
properly and legitimately; and
Financial compensation would not be an adequate remedy

There are two types of Injunctions. There are those obtained “on notice”
and those without notice known as “Ex Parte”.
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The on Notice Injunction is where the party seeking the Injunction
informs the other party of the application including where and when it
will be heard.
A without Notice Injunction is one where the party seeking the
Injunction does not inform the other party of the application. It is
referred to, when you are reading cases often as an “ex parte Injunction
application”; in such cases the Court will only grant the Injunction
where there is good reason for not giving notice to the other party.
Normally without notice Injunctions are sought where the party
believes, and argues, that if an employee or employer was made aware
of the application he/she or they might destroy, copy or move evidence
or assets or that the risk is so great to the employer’s business, such
as where customers may be contacted by a competitor that the
application is critically urgent.
In applications by executives or senior managers it is one where the
party applying believes, and argues that a threat of dismissal is
imminent or that a dismissal has taken place and it is crucial that the
status of the employee is maintained.
Injunctions against Senior Employees including Executives
The four most common cases for seeking an Injunction against an
employee are;





Where the employee has or is believed to have unlawfully taken
and/or used confidential data such as a customer or client list
from the employer or may be about to do so or has passed or the
employer believes will pass information onto a competitor.
Where the employee has or is believed to have used proprietary
information such as trade secrets or may be about to or has
passed that information to a competitor
Where the employee is a senior employee such as an executive or
senior manager, that there are restrictive covenants in the
employment contract and that the employee is unlawfully seeking
to approach or poach clients, customers, or, employees of the
employer.

17

The most common scenarios for seeking an Injunction against an
employer are;




Where a senior executive or senior manager believes that an
action will be taken, by their employer, to terminate their
employment unlawfully or in breach of their contract.
Where the employer has terminated the contract of employment
of a senior executive or senior manager unlawfully or in breach
of their contract.
In cases where an employer has made untruthful statements
about a former employee with the intention of having a negative
impact on their career or job opportunities.

Interim or Temporary Injunctions
Interim or temporary injunctions will only be granted in circumstances
where the party making the Injunction application undertakes to pay
the other sides costs for expenses and loses should an interim
injunction be granted but be unsuccessful at the ultimate hearing of
the case.
Balance of Convenience Test
There are additional principles that have to be considered before the
Courts will grant an employment Injunction and this is known as the
balance of convenience test. The Court will take the following factors
into consideration when granting the Injunction namely;
1. The actual or potential damage to the party making the
application
2. The inconvenience to the party against whom an application will
be granted being financial or others.
3. Whether an undertaking has been given to abide by contractual
provisions that are now being enforced or prevented from being
breached.
4. That the only relief which is being sought is that which is strictly
necessary.
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Constructive Dismissal – A Well Argued Case
We thought it would be useful to look at case ADJ-00022491 on the
basis of the legal arguments that were raised by both the employer and
the employee. While the case was lost by the employee the arguments
put forward are useful to consider by anybody who is thinking of
bringing or defending a Constructive Dismissal case.
The employee argued that there were two situations envisaged by
Section 1 of the Unfair Dismissals Act 1997 to justify a resignation.
They pointed to the test being that set out in Western Excavating (EEC)
Limited –v- Sharp 1978 IRL332, being the first test being the contract
test where an employer must be;
“Guilty of conduct which is a significant breach going to the root of the
contract of employment, or which shows that the employer no longer
intends to be bound by one or more of the essential terms of the contract,
then the employee is entitled to treat himself as discharged from any
further performance”.
They secondly pointed to the additional reasonableness test which is
that the employee can show that the employer conducted his or her
affairs in relation to the employee;
“So unreasonably that the employee cannot be fairly expected to put up
with it any longer, if so, he is justified in leaving”.
The employee referred to the case of Catherine Hurley –v- An Post 2017
IEHC568 being a decision of the High Court which was taken under the
Safety Health and Welfare at Work Act. In that decision it was stated;
“The Court is satisfied that there is a common law duty on an employer
to take all reasonable precautions for the safety of its employees and not
to expose them to reasonably foreseeable risk of injury”.
In that case it was argued that the Court found that the defendant was
in breach of its common law duty of care to the plaintiff as an employee
under Section 8 of the 2005 Act and exposed the plaintiff to the damage
and injuries suffered as a result. Failing to address this complaint
about excessive working hours when on notice of the need for more staff
created continuing distress. It was argued the unlawful ongoing and
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excessive working hours in breach of the Organisation of Working Time
Act 1997 constituted a continuing breach which was allowed to
continue and would of itself be reasonable grounds for the complainant
to terminate his contract of employment.
The employee addressed the issue of the need to exhaust internal
procedures prior to resigning and quoted the case of Beatty –v- Bayside
Supermarkets UD142/1987 where an understandable lack of faith in
the employers ability to properly or effectively address her grievances
and her failure to use the grievance procedure did not invalidate the
complainants claim of constructive dismissal.
In Allen –v- Independent Newspapers (Ireland) Limited 2002 ELR84 the
Tribunal held that it was reasonable on the facts of that case for the
complainant not to have faith in the employers ability to properly or
effectively address her grievances and her failure to use the grievance
procedure did not invalidate her complaint.
For the employer it was argued that the case of Conway –v- Ulster Bank
UD474/1981 was authority that a complainant did not act reasonably
in resigning employment before exhausting the respondent’s grievance
procedures.
The employer submitted that even where there was a purported breach
of contract the obligation still exists to use the procedures as decided
in the case of Travers –v- MBNA Ireland Limited UD720/2006 where
the Court found that although the respondent changed the
complainants role in a manner not in keeping with the contract of
employment that did not relieve the complainant of the obligation to
exhaust the grievance procedures.
The respondent also referred to the case of Fitzsimons –v- Mount Carvel
Hotel UD855/2007 where the complaint of Constructive Dismissal was
not upheld in circumstances where the complainant declined the offer
of returning and activating the grievance procedure.
The Adjudication Officer held that the employee in line with Irish
authorities would have to justify the decision to resign the employment
and demonstrate that the circumstances of the dismissal met the test
set out by Lord Denning MR in Western Excavating (ECC) –v- Sharp
1978 IRL332.
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In relation to that issue the Adjudication Officer referred to the case of
Ruffley –v- Board of Management of St Anne’s 2017 IESC33 concerning
the allegation of bullying by an employee put through a disciplinary
process because of performance issues. The Supreme Court did not
accept that this was bullying although accepted the process used was
not perfect.
Mr. Justice Charleton in that case stated;
“An employer is entitled to expect ordinary robustness from its
employees… correction and instruction are necessary in the functioning
of any workplace…it may be necessary to point to fault…it is a kindness
to attempt to instil a work ethic or to save a job or a career by an early
intervention…bullying is not about being tough on employees.
Appropriate interventions may not be pleasant and must simply be taken
in the right spirit. Sometimes a disciplinary intervention may be
necessary”.
The Adjudication Officer then looked at the issue of the conduct of the
employer being the necessity of a PIP, which the employee was put
under. The Adjudication Officer referred to the Labour Court case in
Luke Glogoski –v- Boots UDD187 which sets out that an adjudicative
body is required to establish that the decision to evaluate an employee’s
performance on the job is based on;
“Up to date relevant information which has been considered through
appropriate processes applied in a consistent manner in accordance with
basic fairness and in observance of the rights of fair procedures”.
In relation to the obligation to exhaust grievance procedures prior to
resigning the Adjudication Officer pointed out that the requirement to
do so in cases of Constructive Dismissal have been identified in
McCormack –v- Dunnes Stores UD142/2008 and Terminal Four
Solutions –v- Rahman UD898/2011 and have been followed in many
other decisions.
While the employee lost in this case this is a helpful decision for setting
out the arguments.
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There will be Constructive Dismissal cases where the employee has not
used the internal grievance procedure and wins but they will be a
minority of cases.
Dismissal for Gross Misconduct
This arose in case ADJ-00026969.
The employer in this case relied on a case of Carvil –v- Irish Industrial
Bank 1968 IR325. The respondent in this case accepted that it did not
adhere to any of the procedures set out in the Code of Practice but
submitted that given the magnitude of the misconduct they were
entitled to summarily dismiss him without recourse to same.
The Adjudication Officer pointed out that it was not clear that the
respondent was entitled to dismiss an employee without reference to
the rest of the disciplinary procedure. There is a provision of summary
dismissal which provides they may terminate the contract with
immediate effect without notice and no liability. The Adjudication
Officer pointed out that while the respondent may have been entitled to
dismiss without notice once gross misconduct was established, the
purpose of an investigation and disciplinary hearing is to lawfully
establish that gross misconduct occurred. The Adjudication Officer
pointed out in the present case it was apparent that the respondent
came to the conclusion without any investigation of the surrounding
circumstances or any input of any description from the complainant.
The complainant was provided with no opportunity to explain his
actions on the morning in question or to put forward any relevant
mitigating circumstances. The Adjudication Officer pointed out that
such actions are clearly unfair towards a complainant and cannot be
said to constitute “reasonable conduct” on the part of the employer.
The Adjudication Officer found that while the complainant’s actions on
the morning in question may have constituted some form of lesser
misconduct the Adjudication Officer found that no reasonable employer
would have determined that the actions in question constituted gross
misconduct.
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In this the Adjudication Officer referred to the case of Bank of Ireland –
v- Reilly 2015 IEHC241 where Mr. Justice Noonan approved the
following passage;
“The correct test is was it reasonable for the employer to dismiss him? If
no reasonable employer would have dismissed him, then the dismissal
was unfair. But if a reasonable employer might reasonably have
dismissed him, then the dismissal was fair. It must be remembered that
in all these cases there is a band of reasonableness, within which one
employer might reasonably take one view, and another quite reasonably
take another”.
The Adjudication Officer found that no reasonable employer would have
dismissed and awarded compensation.
This case is interesting in that it deals with the issue of gross
misconduct and the issue of fair procedures.
Disciplinary hearings and investigations – Some Common Mistakes
Employers Make
The following is our quick guide to what employers should do. In the
event that employers do not comply with fair procedures then any
dismissal may subsequently be held to be unfair simply because fair
procedures were not applied.
1.
2.
3.
4.

5.

6.

Before starting any disciplinary process look at your own
disciplinary policy. An employer must follow this.
If the Code of Practice on Grievance and Disciplinary Hearings is
more beneficial to the employee then the Code must be applied.
An employer’s disciplinary process should as a minimum comply
with the Code of Practice.
It is important that a manager or supervisor who is starting a
disciplinary process is fully aware of and trained in relation to the
disciplinary process.
There are times that the suspension of an employee will be
considered. Suspension is only allowed where there is a risk to
the business if they remain in work.
Suspension should only be used when absolutely necessary.
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7.
8.

9.

10.

11.

12.
13.

14.
15.

Any disciplinary allegation has to be set out in detail to the
employee.
The employee should be furnished with a copy of the disciplinary
process. The fact that they may have got the disciplinary process
documentation as part of a staff handbook is not relevant. They
need to be sent it again.
Consider whether an investigation into the allegations should
take place before a disciplinary hearing. This allows relevant
documentation to be obtained, witnesses interviewed and a report
compiled to determine if there is a case to answer. It is best that
somebody independent undertakes the investigation.
Where an issue goes to a disciplinary hearing a person who is
conducting the meeting should be independent. A person cannot
be accuser, judge and jury in these matters.
It is imperative that an employer makes sure that the employee
knows they have a right to be accompanied by a work colleague
or a union representative. There is no right to legal
representation, normally.
Any outcome should be carefully considered and reasoned.
If the outcome is dismissal on the grounds of misconduct care is
needed. The issue is whether dismissal is a reasonable sanction
and one which an employer in the circumstances of the employer
would consider as a reasonable option.
An employee should always be advised of the right to appeal the
outcome of a disciplinary process.
Any appeal should be heard by somebody who was not previously
involved in the process.

Every employer should have a disciplinary policy. Where there is no
disciplinary policy there is a much greater potential for a claim for
Unfair Dismissal being successful on the grounds that the employer did
not provide a fair process.
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Is it reasonable for an employee to believe they have been
dismissed – what are the tests
This issue arose in case ADJ-00026224. In that case the employee
placed reliance on Cox Corbett and Ryan Employment Law First Edition
2009 at paragraph 21.15 where it is stated:
“Whether or not a dismissal occurred is determined in accordance with
an objective standard. In many cases, the fact of dismissal will be
obvious and undisputed, for example, where an employer writes a formal
letter or termination to the employee. However, complications may arise
where the employer has not acted with clarity as to his or her intentions.
The test in such circumstances is whether a reasonable employee in the
circumstances would consider that the employer’s words and/or actions
amounted to a dismissal.”
The employee in this case relied on the test stated in Devaney-v- DNT
Distribution Company Limited UD412/1993 and in Tanner -v- DK
Keane Limited 1978 IRLR110111 as being:
“How would a reasonable employee in all the circumstances have
understood what the employer intended by what he said and did”. It was
also claimed that even in the absence of a formal statement from an
employer than an employee is dismissed the actions of an employer may
have also be deemed to amount to a dismissal of an employee as in the
case of Mansour -v- Romansa Limited UD360/2004 cited in Ryan
Redmond on Dismissal Law Third Edition 2017 at paragraph 22.21 is
one where the EAT when confronted by conflicting evidence where an
employer had told an employee “leave now” it concluded it was
reasonable for the employee to believe that he had been dismissed. It
found support for that conclusion the fact that no effort had been made
by the manager to contact the employee to resolve the dispute.”
The Adjudication Officer in this case quoted the case of Devaney-v- DNT
Distribution Company Limited UD412/1993 as being
“…what needs to be considered is how a reasonable employee in all the
circumstances would have understood the employer’s intention”
In this case compensation was awarded.
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This is a useful decision in setting out the law in some detail. This is
particularly relevant where there is confusion as to whether an
employee was dismissed or not.
Unfair Dismissal – dismissal on the grounds of ill-health
This issue arose in a case UDD2115 being Ashford Castle Hotel and
David McCormack.
In the case of ill-health absences, the Court pointed out that this matter
is covered by Section 6 Subsection 4 of the Unfair Dismissal Acts. The
Court quoted the case of Bolger -v- Showerings (Ireland) Limited 1990
ELR184 being a judgement of Mr Justice Lardner where it was held:
“In this case it was ill-health of the Plaintiff which the company claimed
rendered him incapable of performing his duties as a forklift driver. For
the employer to show that the dismissal was fair, he must show that
(1) It was the ill-health which was the reason for his dismissal;
(2) That this was the substantial reason
(3) That the employee received fair notice that the question of his
dismissal for incapacity was being considered;
(4) That the employee was afforded an opportunity of being heard”
In this particular case the employer had the employee assessed five
times by occupational health. On each occasion the employee was
found unfit to return to work. Having received the file on the
occupational health assessment the respondent met with the
complainant and afforded him an opportunity to put forward proposals
which would assist him to return to work.
The Court held that the dismissal in this case was fair.
It is helpful that the Court has again set out the law on the issue of
dismissal on grounds of capacity.
Generally speaking, from our experience, the difficulties arise in
relation to the employee being afforded an opportunity of being heard.
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In the case that was heard by the Labour Court that was not the
position. However, in other cases it does tend to be the issue. Where an
employer is proposing to dismiss an employee on the grounds of illhealth it is vital that the employer provides the relevant medical
documentation to the employee, gives the employee an opportunity to
challenge same, this may mean the employee being given an
opportunity to obtain his or her own medical report. If the employee
does then the employer must give reasonable consideration to the
report from the employee. Where a dismissal on the grounds of
incapacity, is being considered, it is vital that an employer makes that
decision solely in relation to the capacity of the employee to perform
their duties.
It is a Redundancy or is it an Unfair Dismissal Claim?
This issue is one which can regularly arise. It arose during the last
recession and we believe that it will probably start coming up as we
come out of this lockdown when people lose their jobs.
One of the big tricks during the last recession was when an employee
claimed Redundancy for the employer to claim that it was not a
Redundancy they were simply dismissed. Equally in dismissal cases the
employer’s argument would be that it was not a dismissal it was a
redundancy. If the employer’s argument was accepted then before
Tribunals the employee got zero because of the fact that they had issued
the claim under the wrong Act. If they issued claiming redundancy and
an Adjudication Officer is to find that it was an Unfair Dismissal then
in those circumstances it is not a Redundancy and if the claim has been
put in under that Act then the Adjudication Officer cannot award
anything.
So, what should an employee do?
There is a couple of steps namely
1. An employee can issue both an Unfair Dismissal and a
Redundancy claim.
2. The Unfair Dismissal claim should simply state “I was unfairly
dismissed. If it is not an Unfair Dismissal it is a redundancy”.
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3. In a Redundancy claim to put in “I was made redundant. If it was
not a redundancy it is an Unfair Dismissal”.
4. When acting for an employee a request under Section 14 of the
Unfair Dismissal Acts should be sent to the employer asking the
employer to set out the grounds of the dismissal.
5. It is rare that the request under Section 14 is replied to but
having evidence that you sent it means that if there is any
dispute, when it gets to the WRC, a representative can show that
a request was made. The request was not responded to. That it is
reasonable that you bring both claims for the Adjudication Officer
to decide upon.
6. Even if you do not issue the Section 14 request the Legislation
does not preclude you bringing both claims.
By working through on this basis, the more spurious defences, which
were common during the last recession, are effectively taken off the
table and the employer then has to deal with the two claims. It must be
remembered that in both an Unfair Dismissal and a Redundancy case
the burden of proof is on the employer. Once you have both claims a
client is protected.
We would point out that we see many claims under both Acts where a
small thesis is written in submitting the claim. That is completely
unnecessary at the time of lodging the claim. If it is a simply Unfair
Dismissal or Redundancy case and you have a document saying, for
example that the employee was made redundant but just has not been
paid then in those circumstances the claim is simply
“I was made redundant. I did not receive my redundancy payment”
The same applies similarly in an Unfair Dismissal case which can be as
simple as
“I was unfairly dismissed”
There is a belief that in the claim form everything has to be set out.
There is no necessity. Provided you get the name of the employer
correct, the start date, the finishing date of the employment correct then
all that needs to be put in is a one-line statement. Nothing more is
needed to get the claim moving.
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Using Appeals In Dismissal Cases
This issue arose in the case of A Delivery Driver and A Wholesale Food
Supplier ADJ-00026747. In that case the Adjudication Officer quoted
the case of An Employee –v- An Employer ADJ-000381 of April 2017
where the Adjudication Officer in that case stated;
“An appeal is not just an afterthought or a procedure that must be
completed as a matter of course. It is a very important part of the
disciplinary process and the greater the sanction that has been imposed
the greater its importance…”.
This is a useful statement of the law by an Adjudication Officer. An
appeal process is important not only for employees but also for
employers.
Requirement to use the Internal Grievance Procedures in a
Constructive Dismissal case
This issue was addressed in case ADJ-00018507. The Adjudication
Officer in this case quoted the case of Terminal Four Solutions Limited
–v- Rahman UD898/2011 where the EAT stated:
“Furthermore, it is incumbent on any employee to utilise all internal
remedies made available to her unless she can show that the said
remedies are unfair”.
This places a very high burden on an employee who does not use the
internal grievance procedures.
We are finding, in a lot of constructive dismissal cases the employees
have not used the full internal grievance procedures.
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When do you not need 12 months service to claim Unfair Dismissal.
This issue arose in case UDD 2116 being a case of Winnah Rose
Hairdressing Limited and Meaghan Ryan.
The background of this case related to the fact that the employee had
been employed for less than 12 months.
The Court pointed out that Section 2(1)(a) of the Unfair Dismissal Act
sets out that otherwise than as provided for in the Act it does not apply
to an employee who has less then 1 year’s continuous service.
The Complainant contended that the reason for her dismissal was that
she had on the 11th April, having been dismissed on the 20th of April,
had sought to assert her rights to be paid the National Minimum Wage.
The Court pointed out that the National Minimum Wage Act, 2000 at
Section 36 provides that an employer shall not cause or suffer any
action prejudicial to an employee for an employee having exercised or
having purposed to exercise a right under the Act. The Court point out
that Section 36(2) covers a dismissal of an employee for contravention
of subsection 2 is deemed to be an Unfair Dismissal within the meaning
of Section 6(1) of the Unfair Dismissal Acts 1977 to 1973 but without
prejudice to Sections 2 to 5 of the Act of 1977 except that it is not
necessary for the employee to have at least 1 year’s continuous service.
The Court was of the view that the operative reason for the dismissal of
the Complainant was that the Complainant had become entitled to
receive the National Minimum Wage and on that basis the Court held
that it was left with no alternative but to determine that the dismissal
by operation of the Act of 2000, being the National minimum Wage Act,
was unfair within the meaning of that Act.
This is a very helpful decision from the Labour Court in clarifying the
law on this matter
Placing an Employee on Suspension
It is important for employers to consider if it is appropriate to place an
employee on suspension. Not every breach or disciplinary action will
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warrant an employee being placed on suspension prior to the
disciplinary process taking place.
This was dealt with in a case of TE Labourites Limited –v- Mikoljczyk
2019 30ELR198 which was a claim for constructive dismissal.
In that case the Labour Court stated;
“Suspension which can cause irreparable damage to all employees’
reputation should be a measure designed to facility the proper conduct of
the investigation of it may be justified to prevent repetition of conduct of
an employee, to protect others at risk from that conduct, prevent
interference with evidence or to protect the employers business or
reputation”.
Unless an employer can show that they had operational concerns
regarding an employee from the time of the incident, then an employer
who places and employee on suspension where the risk to the business
or others is not going to be significant places the employer in the
difficult situation that that very suspension can in itself warrant the
employee bringing an Unfair Dismissal claim for constructive dismissal.
In placing an employee on suspension advice should always be obtained
before doing so.
An employee placed on suspension should always be paid their full
salary or wages.
It should be very clearly stated to an employee, who is being placed on
suspension the reasons for same and that the suspension is not and
shall not be deemed a penalty or pre determination of matters.
Where an employee is placed on suspension the person doing so should,
unless there is absolutely nobody else in the organisation who can deal
with a disciplinary matter, have no hand act or part in any subsequent
disciplinary matter.
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Transfer of Undertaking Regulations – Restrictive Covenants
Where there is a transfer under the Transfer of Undertaking Regulations
there is always the issue that an employee may not wish to transfer.
The question is then are restrictive covenants in their contract of
employment enforceable.
This issue arose in a case of P14 Medical Limited -v- Mahon [2020]
EWHC1823 where the Court took the view that it was beyond doubt
that a restrictive covenants in transferring an employee’s employment
contract can transfer under the UK TUPE Regulations.
In this case Mr Mahon resigned from the transferee after the transfer.
He went to join a competitor of the business. His employment contract
had restrictions which forbade this. The Court held that as the effect of
TUPE is that the contracts of employment of all employees are
automatically transferred by operation of law from the transferor to the
transferee the restrictive covenants also transfer.
This is a helpful decision of the UK High Court which has persuasive
authority only but it still important in clarifying this position.
Pregnancy Dismissal Claims
This issue arose in case EDA215 being a case of Permanent TSB Plc
and O Dwyer.
The Court quoted the provisions of Section 6 (1) of the Employment
Equality Acts 1998 -2015 and also Article 10 of Directive 92-85-EEC
(The Pregnancy Directive).
One of the provisions of that Article is that the employer must cite
substantiated grounds for the dismissal in writing.
The Court then considered the provisions of Section 85A of the Act as
regards the Burden of Proof and quoted the case of Kieran McCarthy –
v- Cork City Council that at the initial stage the complainant is merely
seeking to establish a prima facie case.
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The Court pointed out that the authority starting with the decision C1778 Dekker is one where the Court of Justice made is clear that since
pregnancy is a uniquely female condition any adverse treatment of a
women on the grounds of her pregnancy is direct discrimination on the
grounds of her sex. The Court pointed out that since that decision the
protections afforded to pregnant women in employment has been
strengthened considerably in the case law of the Court of Justice. The
Court quoted the provision of Article 10 (2).
The Court pointed out that because of the potential harmful effects
dismissal can have on the health both physical and mental of workers
who are pregnant, Article 10 provides for special protection for women
by prohibiting dismissal during the period from the beginning of their
pregnancy to the end of Maternity Leave save in exceptional cases not
connected with their condition provided the employer gives
substantiated grounds for the dismissal in writing. The Court referred
to the case of Danosa C-232-09. The Court pointed out that in order to
rely on the exemption provided in Article 10 (2) the respondent must
give substantiated grounds for dismissal in writing, In this case the
respondent submitted that they gave substantiated grounds in writing
by email on 21 August, a week before the dismissal.
The respondent submitted that providing the notice in advance met the
requirements. The complainant submitted that the email was issued in
advance of the decision to dismiss and therefore cannot meet the
requirement.
The Court stated that in their view the decision of the CJEU appears to
suggest that the decision to dismiss has to be taken before the employer
can cite substantiated grounds in writing.
In this case the Court found that the respondent had provided cogent
evidence to rebut the presumption of discriminatory treatment relating
to her pregnancy and in the particular circumstances of this case the
Court found that the omission in respect of setting out in writing the
reasons for the dismissal once a decision to dismiss had been made was
not fatal to their case.
This is an important decision of the Court. However, this is one which
turns on the particular circumstances of the particular case and
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normally the provisions of Article 10 (2) will be of paramount
importance for an employer to seek to defend a case.
Payment of Wages Claims
An issue arose in case ADJ-00027403. The facts of the case are not one
that we intend going into but what is interesting in this case is that the
Adjudication Officer awarded compensation of €2000 gross being the
amount of the wages unlawfully deducted.
The Adjudication Officer carefully went through the provisions of
Section 5 of the Act in finding this.
The issue we would have in relation to this decision is that Section 6 of
the Act states that the compensation would be the net amount of wages
(after making any lawful deduction therefrom), and not the gross
amount.
There are cases where the Adjudication Officers are awarding the net
amount and others the gross amount. It would be our view however
that Section 6 of the Act limits the jurisdiction of an Adjudication Officer
to awarding the net sum.
Payment of Wages Act - Deductions
Case ADJ24543 dealt with a case concerning a Consultant Surgeon and
a Hospital. The issue related to a deduction of pay.
The Adjudication Officer acknowledged the respondents reliance on the
Labour Court case of an Employer –v- A Worker PWD1916 in that the
jurisdiction rests on;
“Whether or not the purpose of the deduction made was to recover an
overpayment of wages erroneously made and, if so, whether or not the
amount recovered exceeded the amount of the overpayment, in which
case in accordance with Section 5 (5) of the Act the Court has no
jurisdiction to determine the legality of any deduction made”.
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The Adjudication Officer stated they were not satisfied the purpose of
the deduction of €29,619.76 was made from the payslip to recover an
overpayment made.
In this case the respondent set out a table of its submissions with years
and payments together with overpayments and over deducted amounts.
The complainant objected to the table in the absence of evidence to
substantiate the figures alleged and the Adjudication Officer held it
needed to be disregarded for the purposes of the Decision. The
Adjudication Officer also noted that the period related to the years 2014
to 2018 with the recoupment taking place in June 2019.
The respondent sought to rely on Section 5 Subsection 5(i) where the
employer had given prior consent in writing to deduct from the wages
any over payment. It appears one contract was presented which was
signed in 2008 but there was no reference to a deduction clause. The
respondent also sought to rely on Section 5 (5) (f) of the Payment of
Wages Act 1991 where there is reference to a deduction being made in
satisfaction of an Order of a Court or Tribunal. The matter before the
Labour Court from which the dispute partially derives was an Industrial
Relations dispute where the Labour Court issued a Recommendation
which as the Adjudication Officer pointed out differs in its legal
standing to that of an Order of the Tribunal. On that basis the
Adjudication Officer held there was no basis under Section 5 (5) (f) to
deduct wages based on the recommendation alone. The Adjudication
Officer found that the amount had been unlawfully deducted. The issue
of deductions of wages is always a technical issue and it is useful that
this case went into the technicalities in some detail.
Lump sum payments
This issue arose in the case of University College Cork Tuindall National
Institute and Finbarr Waldron under case TWD212.
The dispute arose in relation to an issue of the calculation of a lump
sum payment.
The Court in this case quoted Section 5(1) and (6) of the Payment of
Wages Act. The claim was that the employer had made an unlawful
deduction of a little over €45,000.
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The Court looked at the case of Marek Balans -v- Tesco Ireland Limited
2020 IEHC55 where Mr Justice Finnegan considered Section 5 of the
Act when he stated
“Section 5 of the Act of 1991 prohibits the making of deductions from
wages save in certain circumstances. Section 5 (6) provides that where
the total amount of any wages that are paid on any occasion by an
employer to an employee is less than the total amount of wages that is
properly payable by him to the employee, then, except insofar as to the
deficiency or non-payment is attributable to an error of computation, the
amount of the deficiency or non-payment should be treated as a
deduction made by the employer from the wages of an employee on the
occasion. Central to the Court’s analysis must be the concept of wages
properly payable and the circumstances in which, if there is a deficiency
in respect of such payments, it arose as a result of an error or
computation.”
The provisions of Section 5 (6) of the Act were considered by Mr Justice
Finnegan in Dunnes Stores (Cornelscourt) Limited -v- Lacey 2007 1I.R.
478. In that case the Rights Commissioner found in favour of the
respondents holding that the cessation of service pay amounted to an
unlawful deduction which was upheld by the EAT. It was argued the
EAT should address the question of renumeration properly payable to
an employee before considering the question of deduction or whether a
deduction was unlawful. In that case Mr Justice Finnegan at page 482
stated
“I am satisfied on careful perusal of the documents relied on by the
respondents that same cannot represent the agreement or an
acknowledgement of the agreement contended for but rather contends
that clear denial of the existence of any such agreement. No other
evidence of an agreement was proffered. In these circumstances I am
satisfied that the Employment Appeals Tribunal erred in law in failing to
address the question of their renumeration properly payable to the
respondents, such a determination being essential to the making by it of
a determination. Insofar as a finding is implicit in the determination of
the Employment Appeals Tribunal that the appellant agreed to pay to the
respondent’s service pay and a long service increment, that such finding
was made without evidence and indeed in the face of the evidence. I am
satisfied that there was no deduction of pay from the respondents within
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the terms of the Act of 1991 but rather their renumeration had been
unilaterally increased by the appellant making a payment which
recognised the long service in except that which was payable prior to the
18 September, 2002. In either case, there has been an error of law”.
The Labour Court pointed out that this decision supports the
proposition that the first matter which should be addressed by the
Labour Court is to determine what wages are properly payable under
the contract.
The Court pointed out in the circumstances of the particular case that
in the absence of any objective determinant such as a contractual
provision, a Statute, an agreement between the parties or other
provision placing a liability on the respondent in terms of calculation
methodology or the quantum of a lump sum can be paid, the Court
must conclude that, within the meaning of the Act, the wages which
were properly payable on the day were those which were decided upon
by the respondent and paid to the complainant in the form of a lump
sum.
The Court pointed out the fact that the Trade Union believes that the
lump sum payment should have been greator does not, of itself, create
a means for the Court to conclude that a higher quantum was within
the meaning of the Act, properly payable.
This is a very helpful decision in setting out the law by the Labour
Court.
Expenses are not Wages for the purposes of the Payment of Wages
Act, 1991.
This issue arose in case ADJ-00027669. The Adjudication Officer set
out, in Section 1 of the Payment of Wages Act, 1991 which specifically
provides that a payment in respect of expenses is not to be regarded as
wages.
Where a claim for expenses is being made that cannot be made under
the Act. It has to be made separately by way of an application to the
Courts.
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Organisation of Working Time Act – Working Excessive Hours
This issue arose in ADJ00027886.
The Adjudication Officer in this case awarded a sum of €17,500 being
three months’ salary.
The Adjudication Officer found that the lack of verifiable evidence made
it difficult to come to a conclusion but recent conclusions found that
the complaints case was well founded.
The Adjudication Officer in determining compensation raised the issue
that as manager of the hotel in not recording his hours and not bringing
it to the attention of the respondents as a possible breach had to be
taken into account.
We would disagree with the decision of the Adjudication Officer in this
regard. The legislation in the Organisation of Working Time Act places
the burden of proof on the employer in the absence of records to show
compliance. In addition there is EU Case Law which provides that the
obligation on the employer is to take the necessary steps to record
same. There is an opportunity for an employer in having a properly
drafted contract to provide that in the event that an employee fails to
take their breaks and has been notified of them then in those
circumstances provided the contract puts an obligation on the employee
to notify the employer the employer can rely on same. The difficulty in
this case is that there was no evidence that any such contract was in
place that notified the employee of their statutory entitlements and pout
the employee on notice of notifying the employer if they failed to get
their proper rest and break periods of were required to work excessive
hours.
The issue of the obligation of an employee to notify the employer is one
which is constantly coming up.
This is likely to be one of those issues which will end up before the
Labour Court and possibly even the High Court or alternatively be sent
to Europe to determine the obligations on an employee in those
circumstances.
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Holiday Pay – An employer cannot pay an allowance instead of
granting leave
This issue arose in case ADJ-00025369 between a Former Tutor and
an Educational Training Board. In this case the issue was that the
employee was paid an additional sum on top of the salary to cover
annual leave. The Adjudication Officer referred to the case of Kvaerner
Cementation (Ireland) Limited -v- Martin Tracy DWT017 where the
Labour Court held
“Article 7 of the Directive provides as follows
(1) Member States shall take the measures necessary to ensure that
every worker is entitled to paid leave of at least four weeks in
accordance with the conditions or entitlements to, and the granting
of, such leave laid down by national legislation and/or practice
(2) The minimum period of annual leave may not be replaced by an
allowance in lieu, except where the employment relationship is
terminated. Part III of the 1997 Act was enacted to give effect to
Article 7 (1) of the Directive. If provides employees with an
entitlement to four weeks paid annual leave per year (and
proportionally less where the employee has less than a full year’s
employment) and to be paid leave, or additional payment in respect
of public holidays. This part also makes consequential provisions
in relation to the calculation and time of payment for such leave. It
also makes provision at Section 23 where the payment of
compensation to an employee where annual leave is outstanding
at the cesser of his/her employment”
The Adjudication Officer pointed out that the Labour Court went on to
state
“What emerges from theses statutory provisions is that:
1. The primary obligation on an employer is to ensure that employees
receive the requisite period of paid leave.
2. That obligations cannot be offset by payment of an allowance in
lieu of such leave.
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3. The obligation is imposed for the protection of the health and safety
of workers”
The Adjudication Officer then went on to state that the Court decided
that
“The inclusion of an element in basic pay designed to cover holiday pay
is inconsistent with the result with Article 7 of the Directive Part III of the
Act is intended to achieve.”
The Adjudication Officer also quoted the Labour Court case is Mold Nal
Limited -v- Motovilova DWT0754 where the Labour Court did not accept
the Respondent’s position of paying an allowance in lieu of annual leave
entitlements where the Labour Court stated
“The right of paid annual leave is provided for by Article 7 of Directive
93/104/EEC concerning certain aspects of the Organisation of Working
Time. Section 19 of the Organisation of Working Time Act gives effect to
Article 7 of the Directive and must be interpreted so as to achieve the
result envisaged by the Directive.”
The Adjudication Officer pointed out the Labour Court had held in that
case that Article 7 of the Directive and the Organisation of Working Time
Act provides that the prescribed minimum period of annual leave may
not be replaced by an allowance in lieu except where the employment
relationship is terminated.
This is a helpful decision by the Adjudication Officer. It does mean that
where an employer decides to pay an additional amount to cover annual
leave this will not stop the employee being able to bring a successful
claim against the employer for not receiving their annual leave
entitlements.
This issue also arose in case ADJ-00027402. The Adjudication Officer
pointed out that in Royal Liver Assurance Limited –v- SIPTU
DWT41/2001 the Labour Court framed the description of annual leave
as;
“A term of common usage in Industrial Relations and is well understood
as meaning a period of rest and relaxation during which a worker is paid
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his normal wages without any obligation to work or provide any service
to the employer”.
The case of Federatie Nederlandse Vakbeweging 2006 ECR1-3423 was
quoted where the Court of Justice of the European Union stated as
regards annual leave that it was;
“Particularly important principle of community law from which there can
be no derogations”.
In relation to the issue of payment in lieu the Adjudication Officer
referred to the case of Faser Court Limited trading as Casey Enterprises
and Shay O Brien DWT0743 where the Labour Court drew on the case
of C-134/04 known as the Robinson Steel case, and C-257/04 being a
case of Michael Jason Clarke –v- Frank Staddon Limited stating;
“The fact that the type of arrangement relied on by the respondent does
not meet the requirements of the Directive and the Act has been put
beyond doubt by recent decisions of the ECJ. In that case the Court of
Justice made it clear that the relevant obligation imposed on an employer
under the Directive can only be met by paying the employee in respect of
holidays at the time the holidays are taken. The Decision is absolutely
binding on this Court. Consequently, the defence to the within claim relied
on by the respondent is unsustainable by law”.
The Adjudication Officer also referred to the case of Lock –v- British Gas
Trading Limited C-539/12 where the Court of Justice considered by
way of preliminary ruling payment and calculation of holiday pay where
the remuneration was largely based on commission. In that case it was
held that commission should be taken into account as not to do so may
deter a worker from taking annual leave contrary to the objectives of
Article 7.
This again is a helpful decision of the Adjudication Officer in setting out
the law as regards holidays. An employer cannot pay in lieu of holiday
and equally where commission is earned the average commission has
to be taken into account in setting the holiday pay.
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Contract of Employment: 5 Tips for Employers and 5 for
Employees
We set out why it is important for both the Employer and the Employee
to have agreed and signed the Contract of Employment prior to
employment commencing.
From an Employer’s perspective the benefit of having a Contract of
Employment agreed and signed off prior to the employment
commencing employment is as follows:
(1) If negotiations and disputes arise in respect of a particular term
of the contract, it gives the Employer time to address the issue,
or if it is not possible to agree a particular term, the Employer is
in a better position than a case where an Employee has
commenced employment and a dispute arises.
(2) Having a contract in place prior to commencement ensures that
an Employee knows what the position entails and there is less
risk of a dispute arising.
(3) If the Employer has the contract dealt with prior to the Employee
starting and for example remuneration has to be negotiated, this
will assist an Employer as early as possible knowing how this new
Employee’s remuneration package will affect the company
budget. Having a contract agreed and signed in advance of
employment commencing, is better for the Employer from a
planning point of view, for example if the new Employee is a
Manager, this may have a big impact on other Employees within
the company.
(4) If an Employer gives proper consideration to having Employees
contracts dealt with prior to taking them on, they are more likely
to engage the services of Employment Law Solicitors, or a good
HR Company to ensure the drafting of appropriate contracts. This
will lessen risks on an Employee being able to bring a claim
against the company for not having proper terms and conditions
of employment in place. Equally as the Employer must give
written notification within 5 days of an Employee starting setting
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out certain matters and within 2 months of other matters all
these Statutory Obligations will be covered.
(5) If an Employer has the contract in place prior to the Employee
taking up the position, it is a better assurance that if the
Employee is going to end up rejecting the employment then an
Employer knows sooner rather than later. This means they are
more likely to take their time, in selecting another candidate for
the role. An Employer should not fee as pressurised by time to
find a replacement.
From an Employees perspective the benefits for having a Contract of
Employment agreed and signed in advance of commencing employment
is as follows:
(1) The Employee is in a better negotiating position at this time,
having key terms of the contract agreed prior to taking up the
position means the Employee’s in a stronger position, and less
likely to be coming from a position of feeling it’s too late I have to
get on with it now, for example the Employee may have left
another position to take up the new role. If in that type of
scenario, Employee’s often adopt an attitude of I need to make
this new job work, regardless of the fact that there may be a term
in their contract that they are not happy about.
(2) If an Employee has the contract agreed and signed in advance,
they are more likely to arrange to have legal advice taken prior to
signing it. We regularly have clients in who have signed contracts
and 90% have never read the contract, and/or there is an
unfavourable term in the contract. The difficulty with this is it is
quite common for there to be a clause in the contract, setting out
a person should seek legal advice prior to signing. The client is
now in a much more difficult position than if they had taken the
time to obtain legal advice prior to signing.
(3) The Employee who has agreed and signed the contract prior to
commencing, knows from the outset what the role will entail, or
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as is often the case the contract may be quite vague on what the
role entails. This does not always cause a difficulty as certain
jobs, it would be quite apparent what would be considered the
normal duties of a particular role. However, the same does not
apply for every position available out there. If it is the type of
position, that the duties and functions are not clearly discernible
now would be a good time to seek to agree with the Employer in
writing about what the position entails.
(4) Certainty, it gives an Employee much more certainty about what
the remuneration package will entail. We often have clients in
who have come for advice. And they do not know what the
agreement or what their actual benefits are for example the issue
of a bonus often causes difficulty, as does pension rights. This is
the time to look at these terms, it assists employees with planning
for their future.
(5) An Employee should look at the negotiations and the manner in
which an Employer deals with the possible Employees request to
have the contract agreed prior to commencement. This should
serve as an indication as to how an Employer will handle issues
with an Employee going forward. As in most relationship, the
manner in which parties conduct themselves from the beginning
is usually setting the tone for the rest of the relationship.
Therefore, if you are in a position where an Employer is quite
dismissive, and not wanting to engage in any real discussions,
take this as a sign of how an Employer may deal with any matters
effecting the employment relationship going forward.
Lastly, we would set out that having terms and conditions of
employment agreed in advance instils a greater confidence in both
parties to the relationship thus ensuring both are getting off on the right
foot.
Published in Lawyered Law 16th March 2021.
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Don’t delay in bringing a claim to the WRC or you may well be out
of time
It is constantly arising that individuals are having their cases thrown
out because they delayed in bringing a claim. The usual excuse is that
the employee was going through an internal process and when that
didn’t work out the claim was then brought to the WRC. We review a
case where this argument was made and where the Labour Court again
rejected that as a ground for extending time. The case is Dublin City
Council and Skelly DWT212.
In that case the employer accepted that there was delays in the internal
process due to the complexity of the issues involved. However, the
employer argued that that did not prevent a case being referred to the
Workplace Relations Commission. As part of the discussion in the Court
the issue of the time limits for addressing cases was addressed by the
Court.
In that case the Court stated
“The Court has consistently held that a complainant’s decision to delay
referring a statutory complaint to the Workplace Relations Commission
beyond the six-month time limit provided for generally in Section 41 of
the Workplace Relations Act for the purposes of exhausting an alternative
means to resolve their dispute does not constitute reasonable cause for
the delay”
The Court went on to quote the case of Mobile Security Services Limited
T/A Seneca Limited and John McEvoy EDA1621. The Court pointed out
that the complainant in that case had sought to apply for an extension
of time on the basis that he had attempted to resolve his dispute
through the internal procedures of the respondent.
The Court held that the complainant had not thereby established
reasonable cause for his delay where it stated:
“The Court finds that the issue that arose in the course of those meetings
were in the nature of Industrial Relations grievances that contained no
indication that a complaint under the Act was either imminent or in
contemplation. They amounted to an alternative way of resolving the
issue in dispute and did not form part of a procedure that acted as a
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prelude to commencing a complaint under the Act. Instead, the
complainant decided to forgo the option of proceeding under the Act and
instead chose to try to settle the matter in dispute through other means.
When that did not work out to his satisfaction, he then sought to rely on
his choice to justify the delay in bringing proceedings under the Act”
Now that is the position as regards employees in many cases.
It regularly arises in the WRC that employers contend that an employee
should have gone through the internal grievance procedure before
issuing a complaint to the WRC. There is absolutely no requirement for
an employee to do so. To the extent that an employee does so they may
well act to their detriment in delaying a claim being submitted.
Once a claim is submitted to the WRC that does not act as a bar or
restriction on an employer seeking to address the issue internally. It
does not stop an employee also raising an internal grievance and having
matters dealt with under the internal grievance procedure. Issuing the
claim to the WRC simply stops the clock.
There had been a proposal by some employer organisations when the
Workplace Relations Act, 2015 was going through the Dail to the effect
that employees should have to go through the internal grievance
process first before submitting a claim to the WRC. The Dail records
clearly set out that the then Minister rejected that as a proposal.
What can be taken from this case and it is one which regularly arises
is
1. An employee who believes they may have a complaint should
issue the claim to the WRC.
2. The employee can at the same time submit a grievance to be dealt
with under the internal grievance procedures.
3. It is not an excuse or defence for an employer to say that an
employee should have gone through the internal grievance
procedures first.
4. There is one exception and that is in the case of a Constructive
Dismissal where before an employee resigns, they must go
through the internal grievance processes.
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This issue is constantly arising and arose again in case ADJ-00027335.
In this case the Adjudication Officer looked at the issue of “reasonable
cause”.
The Adjudication Officer set out that the established test for deciding if
an extension should be granted for reasonable cause was formulated
by the Labour Court in DWT0425 where the Court considered
“Reasonable Cause”. The Adjudication Officer pointed out that this was
subsequently raised in the case of Salesforce.com –v- Leech EDA1615
where the Labour Court held;
“It is clear from the authorities that the test places the onus on the
applicant for an extension of time to identify the reason for the delay and
to establish that the reason relied upon provides a justifiable excuse for
the actual delay. Secondly, the onus is on the applicant to establish a
causal connection between the reason offered and the delay and his or
her failure to present the complaint in time. Thirdly, the Court must be
satisfied as a matter of probability, that the claimant would have
presented the complaint in time were it not for the intervention of the
factors relied upon as constituting reasonable cause. It is the actual delay
that must be explained and justified. Hence, if the factors relied upon to
explain the delay ceased to operate before the complaint was presented
that may undermine a claim that those factors were the actual cause of
the delay”.
It is helpful that the WRC has again set out the law on this issue.
Using the WRC complaint form – Issues where the claim issues
under the wrong Act
This issue arose in ADJ-00025369 as a preliminary matter. The
employee had put a claim in under the Organisation of Working Time
Act. There was two elements of that claim which were clearly under that
particular Act but a third one in respect of payment of wages for four
weeks should have been under the Payment of Wages Act. When the
case came on for hearing the employee sought to amend the
proceedings.
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The Adjudication Officer quoted the case of County Louth VEC -v- The
Equality Tribunal 2016 IESC40 where Mr Justice McKechnie in the
Supreme Court stated:
“As is evident from the aforegoing…the initiating step for engaging with
the provisions of the 1998 Act is that the applicant…seeks redress by
referring the case to the Director. …In the absence of any statutory rule
to facilitate such a process, the Tribunal itself, in the form of guidelines,
has drafted and published what is an appropriate form to be used in this
regard… I agree with the view that there is nothing sacrosanct about the
use of an EEI Form to activate the Jurisdiction of the Tribunal. I see no
reason why any method of written communication could not, in principle,
serve the same purposes. In fact, the Tribunal itself has so held in a
Female Employee – v- Building Product Company DEC-E 2007-036.
Indeed, it is arguable that even a verbalised complaint would be
sufficient to this end”
The Adjudication Officer noted that while that case referred to the
Employment Equality Acts the Adjudication Officer was satisfied in
relation to the referral of a complaint to a judicial body using a nonstatutory form is equally applicable in this case. The Adjudication
Officer stated that the online complaint form used by the WRC is not a
statutory form and it was clear from the information included in the
referral form that the employee was seeking redress in relation to a nonpayment of wages.
The Adjudication Officer allowed the case to proceed. This is one when
the employee had actually put matters in the complaint form. There is
a difficulty with the WRC complaint form in that for some people it is
difficult to follow. Unfortunately, various elements of it are not entirely
clear. There will be cases where an employee will be allowed amend but
there will equally be cases where they will not.
It is very important for persons lodging claims to as far as practicable
make sure that the claim issues under the correct Act. An interesting
issue which may at some stage arise is whether a phone call to the WRC
following the reasoning of the Supreme Court would suffice. Clearly if a
case is listed within six months of a complaint issuing a person at a
hearing could put in new claims.
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Suing The Wrong Employer
This issue arose in the case of ADJ-00026760 in a case of A Chef –v- A
Restaurant.
The employee in this case sued for the non-payment of his Holiday Pay.
He sued the entity that he worked for. However that business had
transferred under the Transfer of Undertaking Regulations to a new
entity.
The Adjudication Officer held that the obligation passed from the
respondent employer to the transferee employer and therefore the claim
was dismissed.
The employee in this case represented himself. The reality of this case
is that the employee lost not because they did not have a good claim
but because they issued against the wrong entity. Unfortunately the
law in Ireland is complex and individuals issuing their own claims are
often found to be issuing against the wrong entity and in those
circumstances their case can be lost which is exactly what happened
here.
Legal Advice Privilege – Employment Law Cases Not Excluded
The Data Protection Commission published its Annual Report for 2020.
One of the issues related to the issue of legal privilege and the
exemption in respect of same. The Report confirms the interpretation
put by the commission in relation to the scope of legal privilege in the
Data Protection Act 2018. Section 162 and 60 (3) (iv) of the Act restricts
right to access under Article 15 GDPR where the communications are
protected by legal professional privilege. The Commission states that
these provisions essentially provide that the common law principals
apply to privilege in the Act of 2018.
The position in common law is that legal advice privilege attaches to
communications between a lawyer and a client where the
communication is confidential and for the purposes of giving or
receiving legal advice. Litigation privilege applies to communications
between a client and a lawyer or between a client, their lawyer and a
number of cases a third party where the main purpose of the
communication is to prepare for actual apprehended litigation.
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It is interesting that the Report provides that where legal professional
privilege is relied upon to refuse an access request the Commission will
require an explanation as to why the controller is asserting privilege
and will seek a narrative of each document containing personal data.
In relation to discovery of documentation the UK Court of Appeal
judgement in Phones4You -v- EE Limited may have significant
implications where employees use personal devices for professional
purposes. In this particular case under reference 2021 EWCA Civ116
the UK Court decided that it had jurisdiction to make an order where
the personal devices of the employees fell within the control of the
defendant for the purposes of disclosure.
The UK Court held that the Court did have jurisdiction to require a
defendant to make the directed request to its employees and former
employees. In this particular case it was accepted that the personal
mobile phones and email accounts of employees and former employees
contained some work-related documents that were in the control of the
defendants as employers or principals.
The Court was of the view that disclosure was an essential pragmatic
process aimed at ensuring that as far as possible relevant documents
are placed before the Court at trial to enable it to make a just and fair
decision on the issues between the parties.
In this case the Defendants argued that the Order violated their rights
to privacy and protection of their personal data. The Court made the
point in the particular case as it involved alleged unlawful collusion
which is by its very nature likely to be covert and might involve
individuals deliberately avoiding use of work devices and work email
accounts to conceal such dealings. The Court pointed out that it would
not be able to consider the allegations of covert arrangements effectively
without requiring the parties to disclose the documents. The decision
sets out that the UK Courts will require parties to take all reasonable
and proportionate steps to carry out adequate searches for disclosable
documents and that in certain circumstances may include private
emails and private mobile phones.
There are implications in employment law as Covid-19 has resulted in
a significant number of employees working remotely. This may well have
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increased the use of personal computers or mobile phones for
professional purposes. Employees personal devices may now be
considered a likely source of disclosable documents and certainly more
so than before.
It is important for employers who are aware that their employees may
be using their personal devices to advise them that personal devices
may now become discoverable and that means that what is on those
personal mobile phones may be information which may have to be
disclosed as part of the discovery process. This may mean that an
independent person may need to go through their mobile phones. On
that basis it is advisable that employers particularly advise employees
not to use their own mobile phones or computers.
The UK Court has taken the view that the Court has the maximum
latitude to direct disclosure and that the disclosure rules are not there
to create obstacles for parties.
While this is a UK decision and only as persuasive authority it is still
an important decision which individuals might well find at some stage
that they end up having their personal mobile phone or personal email
subject to a search if they had been using it at all for business purposes,
even in employment cases.
Mediation
As we are accredited mediators, we were very interested in a decision in
the UK upholding the confidentiality of mediation. The UK case is a case
of SG -v- SW [2020] EWHC3379 (Fam). This is a case where L. Samuels
QC (sitting as a Deputy High Court Judge) dismissed an application for
the disclosure of the notes of a mediator whom the parties had met. In
addition, there was a refusal of permission for the father to file a
statement from the mediator in proceedings under the 1980 Hague
Convention. In this case it was stated:
“There is undoubtedly a public interest in the Court being able to “get to
the truth”, in the words of Baroness Hale in Re A. However, the pathway
to the truth is unlikely to lie through the disclosure of the otherwise
privileged discussions within mediation. Parties must be free to discuss
candidly all options for settlement and “think the unthinkable” without
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fearing that their words will be used against them in any subsequent
litigation. Mediators must be free to perform their valuable role without
fearing they will be dragged into that litigation either by Court orders for
provision of their notes or to be called to give evidence for one parent and
against the other. Otherwise, to paraphrase Lord Bingham MR, the
mediation process is likely to fail”
This is an important statement in a UK case. It is not binding in Irish
law but at the same time it attracts what is called persuasive authority.
The whole role of mediation is that it is confidential. As mediators we
see the benefit of mediation where parties can discuss matters knowing
that those discussions will not be disclosed outside a mediation.
There is one exception in the Mediation Act, here in Ireland and that is
that a Court can ask the mediator as to whether or not the parties took
part in mediation in good faith. That does not mean that the parties
have to reach agreement but the question is was the mediation done in
good faith rather than simply as an exercise or time wasting.
It is surprising the number of cases that can settle by mediation, even
where parties may seem to be heading towards the Courts and at
opposite ends of any hope of a settlement. The role of a mediator is there
not as an arbitrator, not as a judge, not as a conciliator. The mediator
is there to facilitate open discussion between parties. It is surprising
how often those open discussions can ultimately lead to a settlement
which is acceptable to both parties.
The certainty that parties have confidentiality in mediation is a
significant benefit for all.
Claiming one thing and then denying it
This is an issue which comes up and is referred to as the issue relating
to “approbate and reprobate”
This issue was addressed by the Labour Court back in October 2013 in
a case of Dublin Institute of Technology and Noelle Cunning FTD1326.
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In that case the Labour Court held that the employee was relying on
the validity of a subsequent fixed term contract for the purposes of
establishing locus standi under the Act while repudiating their validity
for the purposes of advancing her claim to permanent status. The
Labour Court in that case stated that that amounted to the
Complainant seeking to approbate and reprobate. The Court quoted the
case of Superwood Holdings PLC -v- Sun Alliance and London
Insurance PLC 1995 3IR303 where Mr Justice Blayney quoted with
approval the decision of Mr Justice Budd in Coen -v- Employers
Liability Assurance Corporation 1962 I.R.314 where it was said:
“…the repudiating party cannot be allowed to approbate and reprobate.
He cannot thus be allowed to say “I deny the existence of the contract
which you say exists between us, I also rely on the terms of that
contract…”
A similar position was adapted by Mr Justice McMahon in Manor Park
Home Builders Limited -v- AIG Europe (Ireland) Limited 2009
1ILR9190.
A further useful decision on this issue arises in a case of a Consultant
Doctor and a Hospital ADJ-00009074. That is a case involving Hand v- Football Association of Ireland FTD143. That was a case where the
claimant was held by the Labour Court to be an independent contractor
not an employee. The claimant had previously represented to Revenue
that he was self-employed but then asserted to the Labour Court that
he was an employee with an entitlement to a contract of indefinite
duration. The Labour Court held that the claimant could not blow “hot
and cold” in respect of whether he was an employee.
This is an issue which is coming up quite often now that an employee
will seek to rely on one thing but actually claim something entirely to
the opposite but use the document that they are denying to base that
claim.
It’s surprising how often this comes up.
We thought it would be useful to set out the cases on this for colleagues
who come across this argument.
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How Employers need to manage workplace stress to avoid burnout
in a Pandemic and beyond
As we look back a year we see that in April 2020 some 2.6 billion people
had gone into lockdown. At that stage 81% of the global workplaces
were fully or partially closed. A huge percentage of workers started
doing their work from home. Zoom went from 10 million to 200 million
uses a day.
Occupational Stress or Occupational Burnout was an issue which first
started in the 1970’s as one which was being medically accepted.
In 2019 the World Health Organisation included Burnout in its
international classification of diseases. The WHO described it as;
“A syndrome conceptualised as resulting from chronic workplace stress
that has not been successfully managed”.
The language of the WHO effectively is saying that Burnout is not an
employee problem it is a problem of an organisation.
Six main causes of burnout have been identified being;
1.
2.
3.
4.
5.
6.

Unsustainable workload
Perceived lack of control
Insufficient reward for effort
Lack of supportive community
Lack of fairness
Mismatched values and skills

The difficulty which organisations are having is that the organisations
are still effectively looking at matters as a self-cure or a self-care issue.
Wellness courses and the like while of use are simply putting the
burden on the shoulder of the individual employees.
Issues such as wellness courses, meditation apps and even things like
subsidised club membership while they will help wellbeing they do not
prevent burnout. That appears to be the medical evidence which is
coming out.
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The issues which are coming from employees as a result of research
relate to issues of;
1.
2.
3.
4.
5.
6.

A belief that the work life balance is actually getting worse.
That their wellbeing has declined.
That job demands had increased.
That workloads had increased.
That the pandemic had had a huge impact on them.
That there is an issue relating to balancing home and life work.
This is down to issues such as disconnecting. It also appears that
home-schooling is a stressful issue for many.
7. The inability to maintain strong connections with colleagues.
Before the pandemic exhaustion was actually one of the biggest reasons
for burnout. This was also caused effectively by excessive working.
Since the pandemic the disruption in their relationship with work
colleagues is now becoming of higher significance.
In the past it was those over 50 who were often the ones getting most
stressed. It appears now that the millennials are having one of the
highest levels of burnout. It appears from some surveys that this is due
to less autonomy at work, lower seniority and greater financial stresses
coupled with a feeling of loneliness. It appears for this group issues
such as being unable to exercise as they did which often involved going
to a gym and how it has effected them economically is one of the big
stress factors.
You cannot blame all of this on the pandemic. Burnout is severe at the
present time but it was there before the pandemic. The pandemic has
simply acted as effectively throwing fuel on the fire.
There was many people who worked very long hours before the
pandemic. Nurses and Doctors are some of the most extreme cases of
burnout worked and do work notoriously long shifts. This is despite the
fact that research shows that patient errors increase some threefold
when nurses work shifts lasting 12.5 hours or longer.
There are other sectors particularly the technology sector where over
work seems to be celebrated even though it shows that working over 55
hours per week does nothing to improve job performance. Internet
access on vacation and hours spend working at home at nights or
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weekends were all issues. When the pandemic started we all thought it
was going to be over in weeks. People might be out for a month but that
was about it. When it was found out that this was not going to happen
there was a rollout of lots of things. Wellbeing courses started. Team
building and zoom happy hours, zoom coffee meetings and online social
events were all being brought forward as a way of maintaining good
relationships. However, a lot of these then became actually part of the
workload as the online social hours were mandated.
One of the biggest issues with stress is that little was done to adjust
workloads. Overwork is the most cited reason for burnout in our pre
pandemic working environments and it has not ceased since the
pandemic started and has in fact increased. Burnout increases
significantly when an employee’s average work is more than 50 hours
and rises substantially where it is at 60. At the present time it is
probably that the pandemic has actually increased the working hours
of many employees.
Organisations have not really responded to the issue of flexibility.
Parents have had to go through home-schooling. Parents have had
increased household chores with everybody being at home. Care centres
and schools being closed have created huge issues and stresses in
themselves. Some organisations adapted well but many did not. For
some who are remote working there is actually no respite. They are at
home. They are minding children. They are dealing with their work and
they get no rest period. Before the pandemic they had at least the time
travelling to and from work where they were out of the home but not in
the workplace yet.
We have issues now with more meetings and a lot more screen time.
Meetings in themselves can be stressful. People have to prepare for
them. We have now moved to far more meetings. The medical evidence
is that video calls are harder on people both physically and mentally.
The reason for this is that it appears our brains find it more difficult to
process non-verbal clues like facial expressions and body language on
a Zoom meeting as opposed to face to face. It appears that slight delays
in verbal responses actually has an impact on how we interact and feel
towards people.
The issue is how we beat Burnout. There is a few simple things;
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1. There needs to be manageable workloads
2. Meetings should take place only when they are necessary
3. Video calls should not be longer than 30 minutes unless they
have to be.
4. Phone calls rather than videos by which we mean no cameras
and doing it by phone is actually less stressful it appears.
5. If we have to have calls audio only conferences gives people a
break from screens.
6. In having meetings it is now important to check how people
are.
7. The issue of mental health has to be one which is made a topic
which people feel comfortable to discuss in the workplace.
8. A company can help employees by having a mental health
resource page giving outreach programmes for example.
9. For those with stress issues employers are going to have to
look at reduced hours, flexible working or even paid time off.
10. Managers need to be trained to check with their staff who are
reporting to them and that they have empathetic leadership.
11. There is an issue now of also creating a strong sense of
connection to the workplace and by that it is not the company
but those who work in the company.
Stress related claims are going to be on the increase. There is no doubt
about that. It is however very important that employers recognise the
issue and take the steps to avoid the problems.
An employee who is out stressed is out on sick leave. That disrupts any
organisation. It can be then a result of lost productivity as a result of
this and the worst is a claim.
When it comes to health and safety mental health training and policies
are now as important as dealing with issues around manual handling.
It is a whole new environment for businesses and employees. We will
all have to learn to live with the pandemic for some time. Vaccines will
not be the magic bullet and it is a matter of organising businesses and
employees in a way that reduces the risk of stress.
Burnout and Stress – As an Employee what to look out for
This Guide is on our website but we thought it worth repeating here.
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Employee burnout whether Senior Executives and Managers,
Professionals, Office Workers or those working remotely or home
workers, are all potentially subject to burnout and stress. Doctor’s,
Nurses, and, Frontline workers are equally recognised as suffering
burnout caused by the pandemic. The World Health Organisation
(“WHO”) in 2019 officially determined that burnout was a diagnosable
condition. Because burnout can have a negative impact on the health
of an employee, prevention is always better than cure and if an
employee feels they are suffering from burnout or stress, medical advice
should always be obtained first.
So, what is Burnout?
The WHO defines burnout as resulting from:
1. Feeling of energy depletion or exhaustion.
2. Increased mental distance from your job or feeling of negativism
or cynicism relating to your job.
3. Reduced professional efficiency.
But what exactly is Burnout?
Burnout is the result of prolonged work-related stress. It is a mixture
of exhaustion, cynicism and ineffectiveness. Tell-tale signs would
include feeling emotionally drained, helpless, or overwhelmed.
As an employee if you (or a loved one) are suffering from burnout you
are most likely emotionally and physically exhausted. Your
performance takes a dive. There may be health problems.
What Burnout is not.
Burnout is not simply exhaustion.
The Five Steps to Burnout:
1. Engaged as an employee you are energetic, involved and,
effective.
2. Overextended – you are tired and overworked, but still
productive.
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3. Disengaged – you are cynical, but productive.
4. Ineffective – you are less productive, but potentially you still care.
5. Burnout – you are exhausted, cynical, and, less effective.
These are transitional. An employee does not move from being engaged
to Burnout. There are three intermediate steps.
What causes Burnout.
There are six characteristics which contribute to burnout:
1. Workload, this is excessive work demands or too much of the
wrong kind of work.
2. Control, that you have no authority to do what is needed to reach
your work goals, or at a minimum that you believe that you do
not have the authority to do what is needed to reach those goals
or do not believe that you have the support to meet those goals.
3. Reward, there is inadequate rewards in terms of money,
recognition or job satisfaction.
4. Isolation, this is isolation from the job or the business or frequent
conflict with co-workers.
5. Fairness, seeing pay inequality, favouritism or disrespect.
6. Values, unethical work or conflicting work goals.
Burnout can come from a combination of any of these.
Burnout symptoms.
There are a significant number of burnout symptoms and these include:
 Fatigue.
 Insomnia.
 Memory loss.
 Feeling of hopelessness.
 Nervousness.
 Headaches.
 Irritability.
 Change in appetite.
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Trouble concentrating.
Cynicism.
Depression.
Increased illness.
Loss of energy.
Impatient.
Being critical.
Feeling persecuted.
Hopelessness.
Negative attitude.
Excessive use of sarcasm.
Being disillusioned with work.
Loss of job satisfaction.
Self-medication.
Dread of work.
Missing deadlines.
Habitual complaining.
Missing work goals.

It can of course be a combination of some or all of these.
Who is at risk of Burnout?
Anyone with high work demands and limited resources can burnout.
In Ireland an employee who suffers burnout due to workplace stress
has an actionable claim for any personal injury whether physical or
phycological as a result of same.
If you believe that you have suffered burnout, then in those
circumstances you may well need to get legal advice. If so, we are here
to help. However, our first concern is always for your health and
therefore it is important firstly to get appropriate medical advice. Your
first port of call is your GP. To the extent that we can help, we are here
to help.
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The Five Burnout Profiles Associated with Workplace Stress
The article was published in Irish Legal News on 15 March.
Workplace stress and burnout has always been a factor. Increasingly it
is affecting Executives, particularly Senior Executives, Managers,
Professionals, and those in the medical profession particularly
Consultants, Doctors and Nurses.
There are five profiles. Stages 1 and 5 are end point profiles. The other
3 are transitional. A person who is at stage 1 has nothing to worry
about. Stages 2, 3 and 4 should raise concerns. Stage 5 is the result of
excessive workplace stress.
The five burnout profiles are.
1. Engaged – a person is energetic, involved, and, effective.
2. Overextended – a person is tired and overworked, but still
productive.
3. Disengaged – the person is cynical, but productive.
4. Ineffective – a person is less productive, but potentially the person
still cares.
5. Burnout – the person is exhausted, cynical, and, less effective.
Workplace stress which results in burnout is an actionable matter
against an employer. Burnout results in either physical or psychological
injuries, and, sometimes both.
Employers have a duty of care under the Safety, Health and Welfare at
Work Act, 2005, this places an obligation on an employer to take steps
to ensure that workplace stress and burnout does not arise. Where an
employer is aware that an employee is suffering from workplace stress
and particularly burnout then appropriate remedial action must be
taken by the employer and if this is not done, any claim against the
employer will be that much more significant as invariably the injury
gets worse.
If a person believes that they are suffering from workplace stress or
burnout it is imperative that they obtain medical assistance
immediately. If an individual is an Executive, Manager or Professional
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person then their GP is their first port of call. The same applies for
Nurses. For Consultants and Doctors, they need to get advice from a
colleague who will be able to assess their symptoms. Whatever medical
advice is given it must be followed. If a person is at stages 2 -4 it may
be as simple as scaling back, taking proper breaks and rest periods,
and, reducing the workload. If a person is at Stage 5 invariably there
will have to be a complete break from the workplace for a period of time.
There are some excuses that we regularly hear as Solicitors when acting
in Stress and Burnout cases, these include:
1.
2.
3.
4.
5.

“There is nobody to replace me”
“the team rely upon me to be there and available”
“I need to be there in the workplace”
“I have work on that I need to get finished”
“I cannot take the time off now, but possibly in a month or two”

Where medical advice is obtained from a GP or Consultant that a person
is suffering from workplace stress that has resulted in burnout or is
close to burnout, then in those circumstances it is imperative that any
medical advice including taking a complete break from work is followed.
Employers equally must support the employee in those circumstances.
The fact that there are deadlines, shortages of experienced individuals
in the organisation, an argument that there is nobody to replace the
individual, and, that we need the person to be available just do not hold
water. Where a person is close to burnout and does not follow medical
advice and where the employer is made aware of the medical advice and
fails to act on it by ensuring the person follows that medical advice then
the employer can be liable for a significant Personal Injury claim for the
workplace stress caused. Where an employee is at burnout stage the
employer may already be facing a significant Personal Injury claim, but
to minimise same, whatever medical advice has been furnished is one
which employers must ensure the employee follows.
Workplace burnout is becoming more prevalent due to the stress
associated with Covid-19 whether it be Medical Professionals working
longer hours in a more stressful environment with Executives,
Managers and Professionals equally working longer hours, not getting
proper rest and breaks and being put under pressure to perform, often
with lack of proper support.
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Workplace stress and burnout are recognised by the World Health
Organisation as officially a diagnosable condition.
As Solicitors who regularly deal with cases of workplace stress and
burnout cases our primary focus must always be that the health of our
client. Because we recognise that workplace stress is increasing, it is
important for both employees and employers to recognise the symptoms
of stress progressing to burnout. It is important that both take action
as early as possible to minimise the health risks.
The sad reality is that these claims are increasing and as the Pandemic
goes on they will increase. Because the steps are progressive the claims
are beginning to increase now and will increase into the future.
Working at Height Injuries
It is a sad fact that falls from heights remain the leading cause of deaths
and serious injury including catastrophic injury particularly as regards
construction workers.
The annual review of workplace injury, illness and fatality statistics for
the year 2018-2019 was published in December of 2020.
There were 47 fatal work related accidents reported to the HSA in 2019.
One quarter of these or one in four happened in the construction sector.
23% of all fatal accidents, in workplaces, happened due to a fall from a
height. To put these figures in numbers it means that 11 out of the 47
fatal accidents were a result of a fall.
You might think that falling from a height means falling from a great
height such as from scaffolding or from the top of a roof. The issue of
working from heights is covered in the Health and Safety Legislation
and the Regulations made as a result of it. The relevant Regulations are
the Safety, Health and Welfare at Work (General Application)
Regulations 2007 and the Safety, Health and Welfare at Work (General
Application) Regulations 2007-2020. The Regulations define working
from height as being from any height. This could be just a foot or a
metre off the ground.
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The Regulations set out that an employer must in any place where
gaining access to or from a place of work that an employer must put in
place appropriate health and safety policies and planning as an
employee might fall which could result in a personal injury. This would
also include, for example, employees who are required to store boxes or
anything else like that where they have to use a step ladder.
A number of accidents in workplaces, especially offices, are caused
when somebody uses a chair rather than a proper step ladder.
Employers have a significant role to play in relation to health and safety.
Employers need to ensure that work is not carried out at a height when
it is reasonably practicable to carry out the work safely otherwise than
at a height. This may mean looking at storage in offices or workplaces
to see is it absolutely necessary for individuals to have to put matters
up at a height or work at a height.
One of the major causes of accidents is ladders. The Health and Safety
Authority says that it will look closely at the use of ladders in any
workplaces. This includes construction sites. The law on this is that a
ladder may only be used in very limited circumstances and even then
only for the shortest possible period of time. Instead of ladders
employers are expected to look at alternatives such as towers, mobile
platform, scaffolds or temporary stairs.
The Legislation dictates that ladders should be the exception rather
than the rule when it comes to working at heights. A ladder should only
be used where the risk assessment has been undertaken by the
employer and has shown that the use of more suitable work equipment
such as, for example, scaffolds or platforms is not justified where there
is a very low level of risk. It could be that there is a short duration of
time or that the workplace cannot be changed to use a different method
of safe working. It is important to note that a ladder should not be in
the same place for more than 30 minutes.
So what are employers supposed to do and what rights do employees
have?
These are as follows;
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1. An employer must carry out a risk assessment as regards the use
of ladders in the workplace and that includes construction sites.
2. The surface on which a ladder rests must be firm. It must be
stable.
3. The ladder must be put in a position to make sure that it is stable
at all times during its use; and
4. The ladder must have a secure handhold and secure support
always available so as to ensure that an employee can maintain
a safe handhold even when carrying a load.
There are significant risks for an employer not complying with the
Regulations. In a number of recent cases significant awards have been
made by Courts.
For example, in a case of Jonas Poska and DCI Energy Control Limited
Ms. Justice O Hanlon pointed out that the employee had not received
sufficient training. In this case the employee lost his footing and swung
to the left and his hand became trapped between the wall and the ladder
and he suffered a displaced fracture to his hand as a result. He claimed
that he continued to have a permanent restriction of movement of his
ring finger. Ms. Justice O Hanlon pointed out that it was reasonably
foreseeable that the injury would happen. She pointed out that the
injury was serious and that the employee continued to suffer from it
five years on although his extensive intensive efforts with hand therapy
had done a lot to mitigate the loss.
In this case an award of €62,000 was made.
For employers it is important that appropriate planning is put in place.
For employees if appropriate training and planning is not put in place
and an employee suffers an injury then in those circumstances the
employee may have a claim for a workplace accident by way of a
personal injury claim against the employer. Where an employee has not
suffered an injury but is concerned about safe working then in those
circumstances the employee can raise a concern with their employer
under the Safety Health and Welfare at Work Act, 2005. If the employee
does so and there is any penalisation of the employee, for doing so, then
in those circumstances the employee has a claim equally against the
employer under that Act which can be brought to the WRC.
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Workplace accidents do cause deaths. Falling from heights are the main
cause of fatal injuries. Employers and employees need to be aware of
their rights and duties.
Written Submissions in Civil Proceedings can be accessed by the
Public
On 13 November the President of the High Court issued a Practice
Direction HC101. This Direction came into effect on 22 February last.
This provides that a member of the public can ask to get access to
written submissions. There are some conditions. The access to the
written submissions put in by the Solicitors in Civil Proceedings on
behalf of either party can be made available once an Order has been
made to that effect by a Court. That Order is not made prior to the Court
giving a written Judgement.
No Orders will be made where the case is being heard in camera or
where there are reporting restrictions.
This is going to be of great assistance to those interested in looking at
the background of a decision. It is going to be particularly relevant for
those researching issues around the law where they will have the full
legal submissions.
In other civil cases, for example accident claims again equally written
submissions on any legal issues will be useful.
*Before acting or refraining from acting on anything in this
Newsletter, legal advice should be sought from a solicitor.
**In contentious cases, a solicitor may not charge fees or expenses
as a portion or percentage of any award of settlement.
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