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Welcome to the June Issue of Keeping In Touch  
 

June is the month that businesses are reopening. There is an air of 
confidence being portrayed, at least by the Government, as regards 
the reopening and the hope of foreign travel being on the horizon. At 

the same time there are a number of challenges which are affecting 
businesses and will affect businesses going forward.  

 
These businesses which stayed open and continued trading have in all 
likelihood warehoused a lot of their tax liabilities. The difficulty will be 

when it comes to repaying those monies. Normally you would think 
that warehousing means putting it aside but in a lot of businesses the 
tax which was warehoused has been used the keep the businesses 

open. This reality has not been recognised by the Government. It has 
to the extent that the warehoused tax can be paid off over a three year 

period at a reduced rate of interest to the Revenue but the reality is if 
businesses reopen and they have to start paying tax they will likely be 
on decreased turnover. With decreased turnover means decreased 

profits and it is from the profits that the tax and other outlays are 
paid. Many will also have monies due on outstanding rent and 
arrangements will have to be made with their landlords. All of this 

opens up the vista of businesses closing and jobs being lost because 
of accumulated debt over the last 15 months.  

 
The issue of remote working is an issue which is seen as a solution. 
Firstly there are many individuals who will never be able to remote 

work because of the type of job that they do. For those who can 
remote work the difficulty for employers is that the cost of setting up 

work stations at home is significant yet the government only allow the 
cost of this to be written off over a seven year period. Therefore the 
issue of remote working and the cost of setting up homeworking is one 

that many smaller businesses will just not be able to afford. To date 
we have the situations of employees working at the kitchen table. The 
anecdotal evidence coming from physiotherapists is that a 

considerable number of these individuals are now turning up with 
repetitive strain injuries and back injuries. This is simply going to 

result in personal injury claims arising into the future and at a 
minimum periods of sick leave. Government does need to give 
businesses the financial supports and at a minimum allowing them to 

write off the costs of setting up home working stations, for employees, 
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as a Year 1 cost and that should be backdated to the start of the 
pandemic.  

 
Businesses are also seeing the difficulty in complying with the Return 
to Work Protocol. We have virtually no guidance as to how businesses 

are to operate where they have vaccinated and non-vaccinated 
employees. The HSA guidelines are relatively clear. The difficulty is 

with GDPR and the Data Protection Commission. Identifying 
employees in a workplace as individuals who are not vaccinated or 
vaccinated or individuals who have not advised the employer or will 

not advise the employer whether they are vaccinated or not and the 
steps that have to be taken then as regards protecting those who are 
vaccinated as opposed to those who are not or have chosen not to tell 

the employer they are vaccinated or not is firstly a health and safety 
headache but secondly a GDPR nightmare. This is simply going to 

result in litigation against employers. Again the government have done 
little or nothing to deal with that difficulty. The Code which was 
recently introduced relating to this sets out that if an employee cannot 

be accommodated because they are not vaccinated that the employer 
should look at redeploying the employee. This was clearly written by 
somebody in the Civil Service where there is great potential to 

redeploy somebody. The difficulty in SME’s is that the issue of 
redeployment is often not a realistic option. Therefor if fully remote 

working is not an option either then in those circumstances the issue 
is what happens. The Government have been absolutely silent on that. 
In reality it is going to be continued lay-off or termination. Once the 

bar on claiming redundancy ceases then it is likely that more 
employers will look at the issue of termination on the basis that the 

employee is unable to perform their duties. Of course this is not seen 
as being politically correct to even mention that but it is an issue 
which is going to arise and one where the Government has been silent 

on giving any real leadership.  
 
It may appear from the above that we are being negative on the issue 

of reopening workplaces. That is not the position. The issue is that 
there are significant challenges for businesses reopening. Those 

challenges are not being fully discussed. Those challenges are not 
being addresses particularly by Government to bring forward 
solutions.  
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It may well be that the Government is going to have to consider for all 
SME’s, in particular, even those who have continued to pay tax 

throughout the pandemic, that there will be the potential to pay off 
the tax but to get a significant discount if it is all done in one 
payment. For those who have paid or who have warehoused the tax 

money it will mean that they will get a cash injection to keep their 
businesses afloat and to be able to reinvest. For those who cannot do 

that then the fall back is the payment over the three years at the 
reduced rate. It may well be that there will be a hybrid form of it 
which is that to the extent that it can be paid off there will be a 

discount with the balance being paid off over the three year period. 
When it comes to remote working that financial support at least by 
way of immediate tax relief is made available. When it comes to 

reopening businesses that there would be clear and definite guidelines 
from the Government on a step by step basis as to what employers do 

when the vaccines have been fully rolled out and everybody has been 
offered a vaccination and what happens in those circumstances where 
employers are dealing with a mixed workforce of vaccinated and 

unvaccinated employees.  
 
When the pandemic hit and it was necessary to close down the 

economy it was always recognised that it was going to be easy to close 
the economy down. It was going to be more difficult to open it up. The 

problems on opening up are just beginning to be seen and in this 
introduction we have not even addressed the issue of the PUP or the 
EWSS charges which will be charged to employees. 

 
 

Out and About in May 2021 
 
On 11 May Richard presented a course to Skillnet by way of remote 

presentation to colleagues in the North West on the issue of 
Redundancy.  
 

On 12 May Richard Grogan of our firm was interviewed on RTE on 
Claire Byrne Live on the issue of remote working and the data and 

GDPR issues surrounding same.  
 
On 15 May Richard was quoted in The Sunday Times on the issue of 

antigen testing in the workplace.  
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On 18 May Richard was a speaker at the Employment Law Masterclass, 
organised by the Law Society of Ireland discussing the issue of 

returning to work and the challenges for both employers and employees 
about this.  
 

On 20 May Richard was interviewed on The Last Word with Matt Cooper 
on the issue of paid time off for employees to get vaccination and the 

issue as to what will happen when an employer determines, where an 
employee is not vaccinated, that they cannot redeploy them or have 
them in the workplace. You will find the interview on our website 

www.grogansolicitors.ie  
 
On 27 May Richard was a speaker at the Law Society conference for 

inhouse lawyers discussing  the challenges inhouse Counsel will have 
in the area of bringing employees back to work.  

 
Richard had an article published in Irish legal News on 27 May on the 
issue if smoking in a workplace would warrant dismissal on the basis 

of a decision of the Labour Court.  
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The Taxation of Out of Court Settlements  

 
The Revenue has recently updated their Tax Manual in relation to 
exemption from income tax in respect of certain payments made 

under Employment Law. This is in part 07/01/27.  
 

The relevant legislation is Section 192A Taxes Consolidation Act 1997.  
 
The issue that is coming up and has been an issue of discussion for 

some time is the taxation treatment of out of Court settlements.  
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The Revenue have set out in their Guide that the exemption applies 

where, and they have made this very clear, all of the following 
conditions are met.  
 

1. The agreement in settlement of a claim is evidenced in writing.  
2. The original statement of claim by the employee is evidenced in 

writing. Effectively, this means that a claim has had to issue. 
There was a view by some practitioners that it was sufficient if a 
claim had been threatened such as a demand letter having been 

sent. The Revenue has made it clear now that that claim must 
actually issue. This could be a claim to the Workplace Relations 
Commission or to the Courts.  

3. The agreement must not be between connected partied. 
Effectively this is between an employer and a relative or an 

employer and a director.  
4. The claim would have to be a valid claim under a relevant Act as 

set out in Section 192A Taxes Consolidation Act 1997 which 

has been set out by the Revenue in their Guide. The Revenue 
has made it clear that the claim must be within the scope of a 
relevant Act and must be made within the specified time limits 

in those Acts. Therefore, for example simply lodging a claim a 
year and a half after the dispute arose would not be one where 

the WRC would have jurisdiction, for example, and therefore 
would not get the benefit of the exemption.  

5. The claim must be one that is likely to have been the subject of 

a recommendation, decision or determination by a relevant 
authority which would include the Workplace Relations 

Commission, or, the Labour Court or the Courts that a payment 
be made to the person making the claim. In reality in putting in 
place a settlement agreement to clarify this, the parties or their 

legal representatives will need to certify that that is the position.  
6. The payment must not exceed the maximum amount which 

could have been awarded under the relevant legislation.  

 
Employers must then keep copies of the agreements together with the 

statement of claim for a period of six years from the date of payment 
and to make those documents available to the Revenue 
Commissioners when requested to do so. The Revenue has confirmed 

there is no requirement to get advanced approval.  
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There is a view by some who represent employers in particular that 
they want to have all agreements marked “without admission of 

liability”. The position in relation to matters would appear to be that 
such statements will move a claim out of the exemption if that is 
included in a settlement agreement. The reason for this is that it has 

to be certified that the claim is likely to have been the subject of a 
recommendation, decision or determination by a relevant authority 

that a payment be made to the person making the claim.  
 
Where an agreement is marked “without admission of liability” then in 

those circumstances the payment would appear to be one which is 
subject to tax and no exemption will apply.  
 

For those acting for employees where the employer requires that to be 
included will then need to state that they will require a payment to be 

marked net of tax and appropriate evidence furnished that the 
appropriate tax has been deducted and paid. For a top rate tax payer 
this means that effectively that the figure is going to double. In 

addition, those acting for employers will need to advise then that the 
employers will be liable for employers PRSI on the grossed up 
payment.  

 
Now there will be times where an employee will bring a claim where 

only part of the claim will be exempt from tax and part will be subject 
to tax.  
 

If you take the example of an employee who brings a claim for non-
payment of a salary entitlement it could simply be the non-payment of 

a wage or salary or it could be an equal pay claim then such a claim is 
of course not compensation as determined by the provisions of Section 
192(A) TCA97 but is a payment of remuneration and that is always 

subject to tax. They may also have a claim for example for 
discrimination, a claim under the Organisation of Working Time Act 
for working excessive hours. Both of these are ones which an 

Adjudication Officer or the Labour Court, for example, can make 
awards which are exempt from tax. Therefore it may be possible to 

have a settlement agreement in relation to claims where the without 
admission of liability can apply to those payments which are not 
exempt from tax but that that clause would not apply to those which 

are exempt from tax. The difficulty in those circumstances of course is 
that if the claims are in any way related to each other the effect would 
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be to convert the whole settlement into a taxable settlement.  
 

This issue is complex but the view that we take in relation to matters 
is; 
 

1. If the settlement relates to matters which are exempt from tax if 
an award had been made by the WRC or the Labour Court, as 

simply examples, then in those circumstances the settlement 
agreement should not use the words “without admission of 
liability”.  

2. Where the settlement relates solely to matters which would be 
subject to tax and this would include an Unfair Dismissal claim 
then there is no difficulty in having the phrase “without 

admission of liability” included.  
 

There is an issue which comes up on a regular basis in cases where 
Solicitors and Barristers on one side will say that tax is not their area 
of expertise. That may well be the position. If a Solicitor or Barrister is 

involved in a case which may get to a settlement then in those 
circumstances if they do not understand the tax it is imperative that 
they have available a tax advisor who is aware of and understands the 

provisions of the Legislation. They also need to make sure that their 
client is advised that they are not advising on tax. At the same time it 

would be our view that there is a minimum standard of knowledge of 
taxation which those involved in employment law should understand.  
 

Going into a settlement agreement and not understanding the 
provisions of Section 192A TCA 97 it is difficult to see how anybody 

can reasonably advise their client or negotiate a settlement agreement.  
 
In these type of cases it is a matter for the representative to know the 

basics as to which claims are ones which are ones where an award of 
compensation which would be exempt from tax can apply and ones 
where it cannot apply. They must equally then be aware of what needs 

to be done to put in place a valid agreement that will not create 
unnecessary costs for their clients.  

 
The Revenue Guide is extremely helpful and I would encourage 
anybody involved in employment law to obtain a copy of it. It is easy to 

read and it does make clear sense when you look at the Section of the 
Legislation and the Guide at the same time.  
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Reopening for business – Some tips for business owners 
 

Health and Safety. 

 
As part of any reopening of a business, Health and Safety 

consideration have to be to the forefront. These include. 
 

 A Risk Assessment to reduce the risks of Covid-19 being transmitted 

in the workplace. 

 Where the building has not been used for sometime a deep clean will 

be needed. 

 It is important to check any air-conditioning system that it is going to 

operate in a way that does not increase the risk of transmitting Covid-

19. 

  Where employees have not been working during the Pandemic, in the 

premises, the HSA Pre-Return to Work Form must be completed at 

least three days before their return. 

 It is important to train workers with up to date information in relation 

to the proper use of equipment and hand hygiene and the infection 

prevention controls in place such as temperature checking or hand 

sanitisers.  

 Providing training for all workers on their return to the workplace. 

This is to make sure that the new procedures are ones all employees 

understand and will follow. 

 A Lead Worker Representative has to be appointed to implement and 

help monitor matters. 

 It is important to have Policies and Procedures for identifying risks 

kept up to date in relation to possible suspected cases of Covid-19. 

 Cleaning work areas on a regular basis is extremely important. 

 It is important also to review your Occupational Health and Safety 

Risk Assessments and your Safety Statement.  

 Making sure you have, in the case of an office, appropriate checks in 

relation to anybody coming to the office. 

 
Some Legal Issues. 

 
 It is important to follow the Work Safety Protocol. 
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 In the case of high-risk category workers, they should be working 

from home where this is practicable.  

 Where a high-risk category worker cannot work from home then you 

should seek to make sure that a 2-meter physical distance from 

others in the workplace is maintained, where this is possible. 

 Forms which you have completed such as Return to Work Form’s, 

any other forms should be deleted after a reasonable period when 

they are checked. If they are to be maintained then you need to have 

a documented reason for doing so.  

 It may be necessary to look at employees’ Contracts of Employment 

and agree changed start and finishing times, partly working form 

home and partly in the office or fully at home or fully in the office and 

keeping these up to date to changes in the business requirements. 

These should be specified as temporary unless there is a decision to 

make them permanent. 

 If changing any working terms and conditions, consent from the 

employee should be obtained. 

 If there are going to be any permanent changes or even on a 

temporary basis any changes, then in those circumstances those 

changes to any terms of employment should be furnished to the 

employee no later than 1 month after the change takes effect to 

comply with the Terms of Employment (Information) Act. 

 
Vaccination. 
 

 Any employee has a right to privacy and bodily integrity as well as a 

right to work and earn a living and there is no legal requirement that 

an employee be vaccinated. 

 However, employers under the HSA guidelines are obliged to 

encourage employees to be vaccinated and advise then on the 

advantages of vaccination. 

 If a Health and Safety Risk Assessment is carried out and it is 

determined that it is not possible for an employee to come to the 

workplace without being vaccinated, then in those circumstances the 

employer is obliged to look at the redeployment of the employee. The 

Government Guides are silent as to what happens if an employee 

cannot reasonably be redeployed but it is possible that in those 

circumstances that an employee may be dismissed.  

 If looking at redeployment of an employee who is not vaccinated then 

in those circumstances it is important to readvise the employee on the 

benefits of vaccination. If redeployment is not going to be a realistic 
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option or the employee working from home or at another location then 

in those circumstances the employee should be advised that that is 

an issue which is going to cause concern and again be advised on the 

benefit of vaccination. 

 If an employee is to be considered for dismissal, then in those 

circumstances it is necessary to go through the full disciplinary 

process including giving the employee a right to representation which 

would include Union representation and a full appeal with an 

explanation to the employee that the setting out why they cannot 

come back to the workplace, the issues relating to redeployment and 

the employee been given an opportunity to challenge all of these.  

 The issue of vaccination realistically cannot be an issue for possible 

termination until employees’ have been offered vaccination.  

 
Conclusion. 
 

As businesses reopen employers will need to set about carrying out 
and updating Risk Assessments. Having the appropriate 
documentation in place is important for the purposes of avoiding 

disputes. 
 

 
Constructive Dismissal – The Use of the Internal Grievance 
Procedures 

 
This arose in a case of Darkside Bars Limited trading as Cinnamon 
Restaurant and Brennan UDD2129. 

 
In this case the Labour Court restated the law on this and in particular 

the case of Beatty -v- Bayside Supermarkets UD142/1997 where the 
EAT stated  
 
“The Tribunal considers that it is reasonable to expect that a procedure 
laid down as such a grievance be substantially followed in appropriate 
cases by employer and employee as the case may be, this is the view 
expressed and followed by the Tribunal in Conway -v- Ulster Bank 
Limited 475/1981. In this case the Tribunal considers that the procedure 
was not followed by the claimant and that it was unreasonable for him 
not to do so. Accordingly, we consider that applying the test of 
reasonableness to the claimant’s resignation he was not constructively 
dismissed” 
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This is again a helpful restatement of the law on the issue of Unfair 

Dismissal when it comes to Constructive Dismissal cases. 
 
This issue is being constantly restated by the Labour Court and the 

WRC and it’s important that employees understand the importance of 
using the internal grievance procedure whether they believe it is going 

to be worthwhile or not.  

 
 

Constructive Dismissal – The importance of using internal 
procedures. 
 

This is an issue which regularly arises and was again dealt with by the 
Labour Court in a case of Tech Mahindra Business Services Limited 
and Curry UDD 2124.  

 

The Court pointed out in the case of Mc Cormac -v- Dunnes Stores UD 

1421/2008 that there is a high Burden of Proof in cases of claims for 

a Constructive Dismissal. 

 

The Court stated that a major consideration for the Court to take into 
account is to examine if all internal procedures and remedies have been 
exhausted prior to a complainant leaving their employment. The Court 

pointed out that in the Mc Cormac case it was noted that the high 
Burden of Proof included the need to show that all internal grievances 

had been exhausted. The Court held that; 

 

“This is consistent with the case of Travers -v- MBNA Limited 

UD720/2006, in which it was noted that it was incumbent for an 
appellant to utilise all internal remedies” 

 

The Court also referred to the seminal case of Conway -v- Ulster Bank 

UD 475/1981 in which it was noted that a worker had not acted 

reasonably by resigning before substantially utilise the relevant internal 
appeals. 
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The Court stated that applying this consideration to the facts in the 
case it was clear to the Court that it could not ignore the fact that the 

complainant chose not to utilise the grievance procedure despite the 
procedure having been brought to the employee’s attention on thirteen 
separate occasions. 

 

Again, this case is extremely important in reminding individuals of the 

importance of having used the internal grievance procedures before 
resigning. 

 

Does Minimum Notice Have to be Given in Writing  
 
This issue arose in case ADJ-00029180. In this case the Adjudication 

Officer quoted the Supreme Court case in Boland’s Limited (In 
Receivership) -v- Josephine Ward and Others 1988ILRN382 where 

Henchy J held 
 
“As I have pointed out, the Act is silent as to the form of the Notice of 
Termination. The Act is concerned only with the period referred to in the 
notice, and it matters not what form the notice takes so long as it conveys 
to the employee that it is proposed that he will lose his employment at 
the end of a period which is expressed or necessarily implied in the 
notice” 
 
In this case the Adjudication Officer found against the employee. 
For employers however it is good practice to make sure that any 

notification is given in writing so that no disputes can arise in respect 
of same.  

 

Unfair Selection for Redundancy  
 

This issue arose in case ADJ-00024960 where the Adjudication Officer 
took the time to set out the law on this in great detail.  
 

The Adjudication Officer pointed out that the statutory definition of 
redundancy is in Section 7 (2) of the Redundancy Payment Act 1967. 

It was also set out at Section 6 (4) of the Unfair Dismissal Act 1977 
provides that in (c) the redundancy of an employee is a dismissal.  
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Under Section 6 (3) of the 1977 Act there may be a finding of Unfair 
Selection for redundancy where an employee is dismissed but the 

circumstances constituting the redundancy applied equally to one or 
more other employees in similar employment with the same employer 
who have also been dismissed. This is set out in Section 6 (3) (a) and 

(b). The Adjudication Officer set out that the onus is placed on the 
employer by virtue of Section 6 (6) of the Act of 1977 which provides; 

 
“In determining for the purposes of this Act whether the dismissal of an 
employee was an Unfair Dismissal or not, it shall be for the employer to 
show that the dismissal resulted wholly or mainly from one or more of 
the matters specified in subsection (4) of this section or that there were 
other substantial grounds justifying the dismissal”.  
 
Under Section 6 (4) Redundancy is a substantial ground and once 

redundancy is established the employer has discharged the onus. 
However, an employee may meet a redundancy defence by claiming 
the unfair selection under Section 6 (3).  

 
In the case of Williams –v- Comp Air 1982 1ICR156 Browne Wilkinson 

J in considering the issue of fair selection identified the following as 
generally accepted principles governing how reasonable employers will 
typically act.  

 
1. The employer will seek to give as much warning as possible of 

impending redundancies so as to enable the Union and 
employees who may be affected to take early steps to inform 
themselves of the relevant facts, consider possible alternative 

solutions and, if necessary, find alternative employment in the 
undertaking or elsewhere. 

2. The employer will consult the Union as to the best means by 

which the desired management result can be achieved fairly and 
with as little hardship to the employees as possible. In 

particular, the employer will seek to agree with the Union the 
criteria to be applied in selecting the employees to be made 
redundant. When a selection has been made, the employer will 

consider with the Union whether the selection has been made in 
accordance with those criteria.  

3. Whether or not an agreement as to the criteria to be adopted 

has been agreed with the Union, the employer will seek to 
establish criteria for selection which so far as possible do not 
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depend solely upon the opinion of the person making the 
selection but can be objectively checked against such things as 

attendance records, efficiency at the job, experience or length of 
service.  

4. The employer will seek to ensure that the selection is made 

fairly and in accordance with these criteria and will consider 
any representations the Union may make as to such selection.  

5. The employer will seek to see whether instead of dismissing an 
employee he/she could offer him/her alternative employment.  

 

The Adjudication Officer pointed to the case of Boucher –v- Irish 
Productivity Centre 1994 ELR205 which was an illustration of the 
unfair selection process. In this case, no agreement was reached as to 

the method for selection of redundancy. The selection process was 
carried out without any consultation or interviews. In describing this 

selection process as unfair and holding that the claimants had been 
unfairly dismissed the Employment Appeals Tribunal set out that 
those in the group likely to be dismissed should be made aware that 

such assessment is being made and they should be given an 
opportunity to give their views which should be considered.  
 

Also the case of Mulligan –v- J2 Global (Ireland) Limited 
UD/993/2009 in respect of redundancy is one where the Adjudication 

Officer quoted the case where the Employment Appeals Tribunal 
stated; 
 

“In cases of redundancy, best practice is to carry out a genuine 
consultation process prior to reaching a decision as to redundancy. 
While in some cases there may be no viable alternative to the making of 
one or more jobs redundant, whatever consultation process is carried 
out, the employer who fails to carry out a consultation process risks 
being found in breach of the Unfair Dismissal Act as such lack of 
procedure may lead to the conclusion that an unfair selection for 
redundancy has taken place”.  
 
In the case of JBC Europe –v- Panasi 2011 IEHC279 being a 

judgement of Mr. Justice Charleton was also quoted and in particular 
the statement; 
 

“The comment on the nature of redundancy made in St. Leger –v- 
Frontline Distributors Limited 1995 ELR160 and 161 and 162 by 
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Dermot McCarthy as Chairman of the Employment Appeals Tribunal is 
apposite as; 
 
“Impersonality runs throughout the five definitions ion the Act. 
Redundancy impacts on the job and only as a consequence of the 
redundancy does the person lose his job. It is worthy to note that the 
EC Directive on Collective Redundancies uses a shorter and simpler 
definition “one or more reasons not related to the individual worker 
concerned”.  
 

The Adjudication Officer pointed out also that Mr. Justice Charleton's 
remarks that; 
 

“It may be prudent as a mark of a genuine redundancy, that 
alternatives to letting the employee go, should be examined”.  
 
It is helpful that the Adjudication Officer has taken the time to set out 
the case law in such depth.  

 
 
Unfair Dismissal – Investigations  

 
In Case ADJ00028004 the Adjudication Officer helpfully looked at the 

issue of an investigation and the status of same.  
 
The Adjudication Officer quoted the EAT case of Vita Cortex Limited –

v- Dour Ellan UD1031/1992 where the Employment Appeals Tribunal 
stated; 

 
“A reasonable investigation requires more than merely seeking to 
confirm suspicions, it must include an inquiry into all the surrounding 
circumstances and interviewing all relevant employees on these 
matters”.  
 
In the particular case the Adjudication Officer also pointed out the 
particular investigation was brief and lacking in depth. The 

Adjudication Officer also found that there was an element of pre 
judgement entered into the investigation. This case was held in favour 
of the employee and compensation was awarded.  
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Unfair Dismissal – Mitigating Loss and Smoking on Premises  
 

These two issues arose in UDD2135 being a case of Q Park Ireland 
Limited and Denis Fitzpatrick. 
 

The Labour Court in this case said that employers are required to 
uphold the law and that smoking in a confined area is a breach of the 

law and it can be expected that in many, if not most, instances of such 
a breach, the Court will uphold the right of an employer to dismiss. The 
Court however pointed out that in this case the breach came to their 

attention due to CCTV footage in the aftermath of what could only have 
been a frightening and distressing incident. The Court pointed out that 
it was anxious not to appear to excuse a flagrant breach of the law made 

worse by an argued justification based on previous transgressions 
where the employee had argued that the practice of smoking was 

generally ignored and that this justified an argument to disregard the 
transgression.   
 

The Court in this case had held that an incident which arose where 
there had been an exchange between the employee and a car driver was 
not an issue which would have warranted dismissal. What is interesting 

is that the Court in this case even though the issue of smoking only 
came to light when the CCTV was viewed still took the view that this 

was a breach of the law and made worse by the justification put forward 
by the employee. The Courts therefore took the view that taking all 
factors into consideration a reasonable employer would not have 

dismissed and that dismissal was unfair in the circumstances where 
the smoking took place after what the Court held was a frightening 

experience for the employee. 
 
The Court pointed out that the maximum compensation would be 

€51,000. The Court however pointed out that by smoking on the 
premises the employee had contributed to his dismissal. The Court also 
pointed out that while it is accepted that it is more difficult for a man 

of the particular age of the employee to find fulltime employment and 
while he was to be commended for securing part time employment for 

a period and for securing a role as a tour guide it was an established 
principle by the Court that a dismissed employees time is not their own 
and that the employee is required to apply part of every normal working 

day in securing alternative employment. The Court found that the 
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complainant fell well short of this requirement. On that basis a sum of 
€18,000 was awarded. 

 
What is interesting in this case is that the Court has clearly set out that 
breach of a non-smoking policy would warrant dismissal.  

 
What the Court has also pointed out that where an employee seeks to 

justify something which cannot be justified that this will be taken into 
account in assessing compensation.  
 

The other issue which again is repeated by the Court is the requirement 
of employees to use the time after they are dismissed applying for other 
employment.  

 
Published in Irish Legal News on 27th May 2021. 

 
 
Lack of Fair Procedures in Unfair Dismissal Cases  

 
This arose in a case of Windzor Pharma Ireland Limited and Mary 
Twohill UDD2131. In this case the Labour Court found that the 

respondent followed no discernible procedures in arriving at the 
decision to dismiss and offered the complainant no avenue of appeal of 

that decision. In those circumstances the Court concluded that the 
conduct of the respondent in relation to the dismissal was 
unreasonable. The Court concluded that the absence of procedural 

fairness and the unreasonable nature of the conduct of the respondent 
must be taken to mean that the dismissal of the complainant was 

unfair. The salary of the employee amounted to €28,000 per annum. 
The complainant was unavailable for work for 3 months following her 
dismissal. The Court was satisfied that the complainant actively sought 

alternative employment and ultimately secured such employment in 
December 2020. The employee had been dismissed on the 30th June 
2019. The Court awarded compensation of €14,000.  
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Unfair Dismissal – the importance of fair procedures and the 
obligation of an employee to seek to minimise their loss  

 
These issues arose in case UDD2137 being a case of Organic Lens 
Manufacturing and Brian McAllister.  

 
The employer in this case argued that in assessing if a dismissal is 

reasonable, it is that of a reasonable employer as set out in the case of 
Looney -v- Looney UD834/1984 where the test is whether a reasonable 
employer in the same position and circumstances would have acted as 

the respondent did. The respondent also quoted the case of Structured 
Finance Management Limited and Kalinin UDD181 being a case which 
referred to the circumstances in which the decision to dismiss do not 

stand in isolation of other events that had taken place over many years 
involving the Complainant as in this case there was an argument that 

there had been a considerable number of issues.  
 
The employer further argued that without prejudice if the Court found 

in favour of the employee the employer contended that the employee 
had contributed fully to his dismissal and quoted the case of Murray -
v- Meath County Council UD43/1978. 

 
Further they raised the issue of the employee having failed to meet the 

requirements for mitigating his loss as set out in the case of Sheehan 
Continental Co. to employ a reasonable amount of time each week in 
seeking work and the case of Burke -v- Superior Express Limited that 

the complainant has a responsibility to expand his job search beyond 
his field of expertise.  

 
The Court in this case found that the central fact surrounding the 
dismissal were not in dispute. They found that there was prolonged 

tension between the parties regarding various matters.  
 
The Court however pointed out that Section 6 of the Unfair Dismissal 

Act is such that an employer who dismisses an employee for their 
conduct may be entitled to argue that the dismissal was fair. However, 

the Court pointed out it is well established in reaching any such 
conclusion an employer must comply with the requirements of natural 
justice and with specific reference to the particular case is required to 

adhere to the principles of “audi alteram partem” which as the Court set 
out is before a person is judged they have a right to be heard.  The Court 
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pointed out that the right is fundamental and cannot be left to the gift 
of those who make the judgement. 

 
The Court pointed out that the decision to dismiss the Complainant was 
based on the employer’s view of misconduct without any charge being 

put to him, without him being given any right to answer the charge and 
then to compound matters to refuse him on appeal together amount to 

a breach of rights and the dismissal cannot be viewed as anything other 
than unfair in those circumstances. The Court pointed out that while 
the employer was correct to refer to the case of Looney -v- Looney the 

Court could not condone as reasonable an action that breaches the 
right in such a stark manner.  
 

While the Court noted that the Complainant could not be said to have 
demonstrated that he employed part of every single work day to 

applying for work, that he had demonstrated real endeavour in 
mitigating his losses by seeking to learn new skills, acquiring working 
experience and applying for a range of jobs, with eventual success, it 

was of a temporary nature.  
 
The Court took the view that while the employee was looking for 

reinstatement the Court considered compensation to be fair and 
awarded an amount to €21,000 which was in excess of that which the 

Adjudication Officer had awarded.  
 
This case importantly raises two important issues namely  

 
1. It is imperative that employers apply fair procedures 

 
2. An employee is required to seek to mitigate their loss 

 

Dismissal for Union Membership  
 
This issue arose in case ADJ/00022803 involving a waitress and a 

restaurant. While the restaurant was not named in the particular 
decision it was subsequently reported to be a well-known Dublin 

restaurant.  
 

The employee in question did not have 12 months service. However 

the provisions of Section 6 (2) of the Unfair Dismissal Act covers a 
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situation where a person is dismissed by reason of Union activities. 
The Adjudication Officer pointed out that Section 14 of the 1993 

amendment to the Unfair Dismissal Act removed the requirement for a 
person claiming their dismissal arose from trade Union activity to 
have completed one year of service with their employer.  

 
The Adjudication Officer referred to the case of Michael Reid –v- John 

Oxx 1986 ILT4 at page 207 where it states that; 
 

“…where a person is dismissed for Trade Union activity then a 
necessary qualification of a year’s employment so as to qualify for 
redress under the Act is dispensed with but at the same time the 
presumption under Section (1) and (6) of the Section putting the onus of 
proof on the employer shall then apply”.  

 

The Adjudication Officer pointed out that it follows that the legal 
burden is on the employee to show that her dismissal was wholly or 
mainly on the grounds of Trade Union membership.  

 
The evidence of the respondent was that the complainant was given a 

final written warning solely as a result of an incident in March 2019 
when she was accused of asking a customer for a cash tip. The 
particular restaurant had an issue about cash tips. The Adjudication 

Officer said the issuing of a final written warning to the complainant 
appeared to be a disproportionate sanction. It then happened that two 

weeks after her suspension the complainant met the general manager 
about events earlier in the day. She was suspended again and 
subsequently invited to a disciplinary hearing. There was no interview 

of those who provided written statements and the employee was not 
allowed confront those who wrote the statements. The Adjudication 
Officer held that this fell short of the standard expected in such 

investigations as set out in S.I. 146/2000 Code of Practice on 
Grievance and Disciplinary Procedures and the decision of the Court 

of Appeal in Iarnrod Eireann –v- McKelvey 2018 IECA346.  
 

The Adjudication Officer pointed out that they were not investigating 

whether the dismissal was unfair in and of itself. The Adjudication 
Officer set out that they had to consider whether the dismissal 
resulted wholly or mainly from the complainants Union membership.  
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There had been an ongoing dispute in that particular restaurant 
about the issue of tips. The Adjudication Officer held that her union 

membership was a factor but was not the most important factor in the 
dismissal as it was her refusal to behave as the respondent expected 
was the major factor and the Adjudication Officer held that this was 

the most important factor. 
 

On that basis the Adjudication Officer held against the employee.  
 

This is an interesting case in relation to the issue of Unfair Dismissal 

where it attributed to Union Membership. It is extremely difficult to 
actually win those cases for an employee, because of the fact that the 
burden of proof is on the employee to show that it was because of 

their membership of the Union.  
 

Pregnancy Dismissal  
 
This issue arose in a case of Knapczyk and Aveo Foods Limited ADJ-

00026176.  
 
The complainant relied on Section 6 (2A) of the Employment Equality 

Acts 1998 and Article 10 of the Pregnancy Directive which provides 
that; 

 
“Pregnant workers cannot be dismissed during the period from the 
beginning of their pregnancy to the end of Maternity Leave, save in 
exceptional circumstances, not connected with their condition which is 
permitted under national legislation and/or practice. If a worker is 
dismissed during that period, the employer must cite dually 
substantiated grounds for her dismissal in writing”.  
 

The complainant referred to a case of a Director of Marketing –v- a 
Telecom and Electronic Communications Infrastructure Support 
Company ADJ00019765 which determined that; 

 
“The fact of being pregnant is sufficient grounds for a prima facie case 
to be made”.  
 
The Adjudication Officer pointed out that the Labour Court has held 

in a number of key decisions that no employee can be dismissed while 
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pregnant unless there are exceptional circumstances unconnected 
with the pregnancy and those exceptional circumstances are noted to 

the employee in writing.  
 
The case of Corcoran –v- Assico Assembly Limited EED033/2003 is a 

case where the Labour Court found that the case law of the European 
Court of Justice and Directive 92/85 requires an employer to set out 

duly substantiated grounds in writing, when a pregnant employee is 
dismissed in holding that; 
 

“Where the employee is dismissed while pregnant or on Maternity 
Leave, both legislation and case law states that the employer must 
show that the dismissal was on exceptional grounds not associated 
with her pregnancy and such grounds in the case of dismissal, as a 
matter of law and in the case of discrimination as a matter of good 
practice should be set out in writing”.  
 
The case of Healy –v- Trailer Careholdings Limited EDA128 is one 

where the Labour Court held; 
 

“Where a pregnant woman is dismissed during the period of special 
protection the employer bears the burden of proving on cogent and 
credible evidence that the dismissal was in no sense whatsoever 
related to her pregnancy”.  
 

The case of UD-1003/2007 being a case of Dymnicka –v – Cylemore 
Foods Group Limited was quoted where the Employment Appeals 
Tribunal considered whether an employee was dismissed wholly or 

mainly because of her pregnancy held that the onus was the employer 
to demonstrate their decision to dismiss the employee was fair and the 

employee’s pregnancy was not relevant. 
 
In this case the Adjudication Officer quoted Section 85A (1) of the Act 

and also the case of Rotunda Hospital –v- Gleeson DDE003/2000 to 
be; 
 

“Evidence which in the absence of any contradictory evidence by the 
employer would lead to any reasonable person to conclude that 
discrimination has probably occurred”.  
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The Adjudication Officer pointed out that the case of Wrights Howth 
Sea Food Bars Limited –v- Murat EDA1728 was not quoted. That was 

a case where the respondent argued that the complainant had been 
dismissed because of her incompetence and not because she was 
pregnant.  

 
The Labour Court in that case found that the complainant who had 

been on probation when she was dismissed was not provided with 
adequate training when she began the work. The Labour Court in that 
case found that prior to notifying the respondent of her pregnancy no 

performance issues had been brought to her attention. Furthermore 
the Labour Court in that case determined that the decision to dismiss 
and the manner of its implementation were found by the Court to 

have been seriously lacking in adherence to its own disciplinary 
procedures. Also the Court noted that contrary to Article 10 of the 

Directive being 92/85/EEC on the introduction of measures to 
encourage improvement in the Safety and Health of Pregnant Workers 
no substantial grounds for the dismissal were provided by the 

respondent in writing.  
 
This is a case where the Adjudication Officer awarded €10,000 in 

compensation.  
 

It is important that employers when dealing with an issue of a 
pregnant worker, where they are aware that the employee is pregnant 
are extremely careful if there is a dismissal and that dismissal must 

be shown to be unrelated to their pregnancy.  
 

 
Employment Equality Act – Burden of Proof and Level of 
Compensation  

 
This issue was addressed in ADJ-00024960.  
 

The Adjudication Officer in this case helpfully set out the test to be 
applied under Section 85A of the Act of 1998-2001. The Adjudication 

Officer set out; 
 
“It is now well established that the first requirement for a successful 
claim lies in establishing a prima facie case”.  
 



 

25 
 

The Adjudication Officer in this case went on to state; 
 

“In that regard, I am conscious of the Labour Court’s comments in 
examining the circumstances in which the probative burden of proof 
applies in employment equality cases. In the case of Dyflen Publications 
Limited and Spasic ADE/08/07 the Court adopted the approach of 
Mummery LJ in Madrassy –v – Nomura International Limited 2007 
IRLR246 and stated; 
 
“The Court should consider the primary facts which are relied upon by 
the complainant in their proper context. It also indicates that in 
considering if the burden of proof shifts the Court should consider any 
evidence adduced by the respondent…”  
 
The Adjudication Officer set out in establishing the facts to meet the 

burden of proof the Labour Courts comments in the case of Cork City 
Council –v- McCarthy EDA0821 are relevant and quoted the case of 
Valpeters –v- Melbury Developments Limited 2010 ELR64 that 

effectively mere speculation or assertions unsupported by evidence 
cannot be elevated to a factual basis.  

 
The case of Southern Health Board –v- Mitchell being a decision of the 
Labour Court is one where the Labour Court explained that the onus 

on the complainant in seeking to establish a prima facie case is; 
 

“The first requirement is that the claimant must establish facts from 
which it may be presumed that the principle of equal treatment has not 
been applied to them. This indicates that the claimant must prove, on 
the balance of probabilities, the primary facts on which they rely in 
seeking to raise the presumption of unlawful discrimination”.  

 
The Adjudication Officer pointed out that the Labour Court in that 
case went on to say that; 

 
“It is only if those primary facts are regarded…as being of sufficient 
significance to raise a presumption of discrimination that the onus shifts 
to the respondent to prove that there was no infringement of the 
principle of equal treatment”.  
 
In this case the Adjudication Officer held that the employee had met 

the burden of proof.  
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In dealing with the issue of compensation the Adjudication Officer 

referred to the Labour Court decision of Citi Bank –v- Ntoko 2004 
ILR116 where the Labour Court stated; 
 

“In measuring the appropriate quantum of compensation, regard must 
be had to the effect which flowed from the discrimination which 
occurred, including compensation over and above economic loss which 
was awarded to the complainant having being deprived of “his 
fundamental right of equal treatment and freedom from racial 
prejudice”.  
 

This is a very helpful decision of the Adjudication Officer in relation to 
a review of the law relating to equality cases.  
 

 
Employment Equality Act – Disability  

 
This issue was addressed by the Workplace Relations Commission in 
ADJ-00019658.  

 
The Adjudication Officer set out the definition of disability in Section 2 
of the Employment Equality Act.  

 
In relation to the issue of the Burden of Proof the Adjudication Officer 

quoted the case of Nevins, Murphy, Flood –v- Portroe Stevedores 
Limited 2005 16ELR282 which confirmed the English position that 
discrimination could be conscious or sub conscious and can therefore 

be difficult to prove.  
 

In that case which was age discrimination the Labour Court held; 
 
“Discrimination is usually covert and often rooted in the subconscious of 
the discriminator. Sometimes a person may discriminate as a result of 
inbuilt and unrecognised prejudice of which he or she is unaware and 
thus, a person accused of discrimination may give seemingly honest 
evidence in rebuttal to what is alleged against them. Nonetheless, the 
Court must be alert to the possibility of unconscious or inadvertent 
discrimination. Mere denials of discriminatory motive, in the absence of 
independent corroboration, must be approached with caution”.  
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The Adjudication Officer set out a number of the leading cases in this 
area being; 

 
An Employee –v- Bus Eireann 2003 ELR351 which held that a heart 
condition amounts to a disability for the purposes of the Act.  

 
The case of Mr. O –v- A Named Company DEC-E2003-052 where it 

was held that work related stress may amount to a disability.  
 
The case of AN Employee –v- A Health Care Company ADJ/00017070 

where reactive depression and anxiety comes within the definition.  
 
Depression was also acknowledged as a disability in An Employee –v- 

A Government Department ADJ-00045888.  
 

The case of a Government Department –v- A Worker EDA094 that the 
De Minimis Rule applies and that the condition must manifest itself in 
a minimal way of symptoms to be classified as a disability.  

 
The Adjudication Officer also looked at the issue as to whether or not 
the respondent employer was aware that the individual had a 

disability.  
 

The again is a helpful decision of the Adjudication Officer in setting 
out the law in some depth.  
 

 
Disability – What are the tests an employer should apply  

 
This issue arose in case ADJ-00023345 being the case of a Development 
Manager and a Technology Company.  

 
In this case the Adjudication Officer set out in relation to the practical 
requirements and obligation placed on employers in relation to 

reasonable accommodation and referred to the Labour Court decision 
in Humphreys -v- West Wood Fitness Club 2004 ELR296 which was 

upheld by the Circuit Court which states that 
 
“The nature and extent of the enquiries which an employer should make 
will depend on the circumstances of each case. At a minimum, however, 
an employer should ensure that he or she is in full possession of all the 
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material facts concerning the employee’s condition and that the employee 
is given fair notice that the question of his or her dismissal for incapacity 
is being considered. The employee must also be allowed an opportunity 
to influence the employer’s decision. In practical terms this will normally 
require a two-stage enquiry, which looks firstly at the factual position 
concerning the employee’s capability including the degree of impairment 
arising from the disability …... This would involve looking at the medical 
evidence available to the employer either from the employees’ doctor or 
obtained independently. Secondly, if it is apparent that the employee is 
not fully capable Section 16 (3) of the Act requires the employer to 
consider what if any special treatment or facilities may be available by 
which the employee can become more capable. The section requires that 
the cost of such special treatment or facilities must also be considered. 
Here, what constitutes nominal cost will depend on the size of the 
organisation and its financial resources. Finally, such an enquiry could 
only be regarded as adequate if the employee concerned is allowed a full 
opportunity to participate at each level and is allowed to present relevant 
medical evidence and submissions” 
 
The Adjudication Officer pointed out that the Labour Court held in a 
case of an Employer -v- An Employee EDA0413 that the reasonable 

accommodation test is an objective one being  
 

“The provision of special treatment or facilities is not an end in itself. It is 
a means to an end and that end is achieved when the person with a 

disability is placed in a position where they can have access to, or as the 
case may be, participate in, or advance in employment or to undergo 
training. This can involve affording the person with a disability more 
favourable treatment than would be afforded to an employee without a 
disability. Thus, it may be necessary to consider such matters as 
adjusting the person’s attendance hours or to allow them to work 
partially from home. The duty to provide special treatment may also 
involve relieving a disabled employee of their requirement to undertake 
certain tasks which others doing similar work are expected to perform. 
The scope of the duty is determined by what is reasonable, which 
includes consideration of the costs involved. This is an objective test 
which must have regard to all the circumstances of the particular case” 
 
It is helpful that the Adjudication Officer in this case has set out the 

law in great detail. 
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Very often in these kind of cases issues arise because these issues are 
not addressed.  

 
 
Will hybrid or blended working environments create a greater 

gender equality problem?  
 

In looking at this issue we are going to put forward the solution before 
setting out the problem. Organisations who can offer flexibility while 
maintaining equity will not create a gender problem. The hybrid work 

environment is only problematic where organisations offer their 
employees a choice regarding whether they physically to show up in 
the office or not. If the choice is eliminated, and all employees adopt 

the same schedule, the inequity disappears. In this scenario, both 
men and women have the same flexibility. Both men and women will 

have the same in person time in the office. Both will have the same 
amount of time working from home. This type of flexibility avoids a 
gender problem while at the same time maintaining the issue of 

flexibility and hybrid or blended working.  
 
Blended or hybrid working will likely be the new normal for many 

businesses though opposition is rising from some sectors. Even 
Google is expanding its offices expecting a return to the workplace. As 

productivity did not take a significant hit when employees worked 
from home during the pandemic organisations are looking to allow 
employees to work from home several days per week even after the 

pandemic subsides. However, concerns are being expressed that this 
form of hybrid work environment may have a negative impact on 

women.  
 
Sarah Jackson who is a visiting professor at Cranfield University 

School of Management told the Financial Times recently that workers 
who are not visible get forgotten. She stated; 
 

“What the research shows is that interesting projects are divided up 
and go to the person sitting there in the office”.  
 
Sarah Jackson was of the view that those at home may be left out of 
important decision making conversations.  
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The reality is and this may not be very politically correct to state but 
women typically take on more responsibility when it comes to child 

care. Equally it would appear that women are more likely than men to 
seek flexible work arrangements and did so before the pandemic. 
Working Mothers often prefer the flexible work arrangements as they 

help with balancing work and family.  
 

Blended or hybrid working may be very beneficial for mothers with 
young children.  
 

The downside is that there is a growing concern that an unintended 
consequence of this type of work is that if male partners feel less 
responsible for domestic labour they will be less likely to exercise the 

option for remote working.  
 

The evidence is emerging that during the pandemic where there were 
a limited number of individuals allowed to return to work places, at 
any one time, that it was noticeable that there were more men than 

women coming to the workplace. Now the reality of matters is that 
only some will choose to return to the physical office even when 
vaccines have been fully distributed and the pandemic is under 

control. There is anecdotal evidence which suggests that given a 
choice men are more likely to return to the physical office than 

women. Two recent surveys supported the notion that women would 
be more likely to opt for flexibility to stay home and further that more 
women than men reported considering looking for another job if their 

employer didn’t offer a hybrid or blended work model.  
 

The difficulty is that if men are more likely than women to spend more 
time in the physical office then the potential to increase in equities 
between employees who are physically present in the office and are 

more likely to reap rewards.  
 
Working at the same space as executives and bosses does increase the 

likelihood of the efforts of an employee and actions being recognised. 
The reality is those employees who are seen in the workplace are likely 

to come to mind when it comes to new projects or being recognised for 
a job well done. The other issue is that those who are physically in the 
office may have access to better information and faster technology. 

This therefore makes it easier for them to demonstrate their 
competence.  
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The reality unfortunately is that those who are in the office have a 

better access for information. They have the potential for a quick chat 
with a co-worker at the water cooler or coffee station. At the present 
time this type of informal networking is recognised to be a necessary 

component of career advancement. The problem is that if men 
dominate the physical office space it could encourage the formation of 

an old boys network which excludes women.  
 
There is also evidence of barriers with regard to the hybrid or blended 

working model. A recent Catalyst survey found that 45% of female 
business leaders found it difficult for women to speak up in virtual 
meetings. If that evidence is correct than it suggests it may be even 

more important for women to be physically present to be heard.  
 

As we move forward the issue of gender equality and equally issues 
such as gender pay gap issues need to be addressed. To address these 
we do have to recognise the barriers to gender equality in workplaces.  

 
At the start of this piece we set out a solution which ensures equity in 
the workplace. It means that no employee is excluded from the 

physical workplace. It means that no employee has a greater access to 
the physical workplace. It avoids a significant amount of the problems 

which recent surveys and anecdotal evidence is producing.  
 
It is vital taking account of the steps which have been taken over the 

last number of years to move forward the issue of gender equality that 
hybrid or blended working does not actually become a barrier to 

gender equality in workplaces.  
 
We appreciate that this form of article is not one that is going to meet 

with universal approval. However, we have to have an open discussion 
to make sure that the gains that have been made in the last number 
of years, which have not been sufficient to actually bring matters fully 

forward to real and clear gender equality are not now stalled because 
of how organisations will work. It will be a significant challenge for HR 

professionals and businesses to address the issue but it is an issue 
that at least once it is recognised as a potential problem that that 
problem can be worked on to be avoided.  
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Long Covid – Is it a Disability 
 

In the UK ACAS has recently published new guidelines for employers 
and workers as a result of the issue of Long Covid in workplaces. There 
are significant effects of Long Covid. An individual who has Long Covid 

can suffer fatigue, memory loss and difficulties with concentration. All 
of these can and do have a detrimental effect on their ability to carry 

out their roles fully.  
 
The issue is then how should employers and employees deal with and 

manage long term absences due to the impact of Long Covid or how 
they will impact on an individual who is in work but suffering the 
effects. 

 
The issue that is being looked at by a number of Employment Lawyers 

now is whether Long Covid and the serious effects it can have on 
physical and mental health which ae becoming increasingly clear is 
whether or not that amounts to a disability.  

 
At the present time the issue is unclear. It is going to require cases to 
be taken. It is likely Long Covid will be held to be a disability.  

 
So, what should employers be doing? To be on the safe side employers 

should be looking at the issue of reasonable adjustment and reasonable 
accommodation to allow for workers who are suffering with the 
condition. Employers need to recognise that this may amount to a 

disability. 
 

Given the potential symptoms of Long Covid it is certainly possible that 
it will satisfy the legal definition of a disablement in some cases. 
 

Unlike other disabilities the effect of Long Covid can come and go. This 
will make it harder for employers to manage this issue in the workplace. 
However, this needs to be looked at in the same way as other long term 

health problems which are intermittent are dealt with. For employers it 
is important whether the absences are long term or frequent short-term 

absences that they go on without having a discussion with the 
employee. It will be important to discuss with the employee early on the 
symptoms and their return to work. The use of Occupational Health 

and HR professionals to assist with getting employees back to work, 
managing the conditions of the workplace, and, making any reasonable 
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accommodation, or, adjustments is something that employers will need 
to be looking at. 

 
What is reasonable will depend on individual circumstances. It will 
include the size and resources of any organisation. Certainly employers 

may have to look at such issue as flexible working hours, temporary 
redistribution of duties or allowing employees to work from home. 

 
One of the issues with Covid is that the effects of it are only now 
beginning to be considered and this is one of the effects of Covid that 

we are going to have to deal with in workplace both employers, HR 
professionals and Employment Lawyers in designing and adapting 
workplaces to deal with the effects of Long Covid.  

 
 

Discrimination Claims – Burden of Proof – Job Applications 
 
This issue arose in case ADJ-00023270. 

THE Adjudication Officer in this case set out the case of O’Higgins -v- 
UCD ELR146 where the Labour Court distilled the findings from a 
number of authorities into eight principles which combined to provide 

cogent evidence that discrimination has occurred as being: 
 

1. It is for the Complaint to prove the primary facts on which he relies in 

seeking to raise an inference of discrimination. 

2. If the Complainant discharges that burden, it remains for the Court to 

decide if those facts are of sufficient significance to raise an inference 

of discrimination. 

3. It is not necessary to establish that the conclusion of discrimination is 

the only other most likely explanation which can be drawn from the 

proven facts. It is sufficient if it is within the range of presumptions 

that can be properly drawn from those facts. 

4. In cases regarding the filling of a post, it is not the role of the Court to 

substitute its view on the candidates for those of the designation 

decision makers. Its role is to ensure that the selection process is not 

tainted by discrimination. 

5. The Court will not normally look behind a decision unless there is 

clear evidence of unfairness in the selection process or manifest 

irrationality in the result. 

6. A lack of transparency in the selection process combined with an 

absence of any discernible connection between the assessment of 
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qualification of candidates and the result of the process can give rise 

to an inference of discrimination. 

7. Where a prima facia case of discrimination in made out and the where 

the Respondent fails to show that the discriminatory grounds was 

anything other than a trivial influence in the impugned decision the 

complaint will be made out. 

8. The Court must be alert to the possibility of unconscious or 

inadvertent discrimination and mere denials of discriminative motive 

in the absence of independent corroboration must be approached with 

caution. 

 
 
Burnout can result in a Discrimination Claim. 

 
This issue arose in the UK recently where the Nottingham Employment 

Tribunal heard that Michael Tablin who is a former head of the Derby 
office of a top fifty firm who was urged to be “more positive” in the office 
while his mental health was deteriorating was one which was described 

by the Judge, hearing the cases as “grossly insensitive”. Mr Tablin was 
also told by the Firms Chairman that he had “Lost a yard of pace” and 

should “Drop back into midfield” to leave the captaincy to someone else. 
 
During a three-week trial last year, the Tribunal found that the Firm 

had genuine concerns over the impact of his behaviour on colleagues 
but concluded that there was no meaningful communication about his 

condition and how it might affect his conduct. Red flags about an 
exceptional workload were not heeded because of a lack of 
understanding and no structural plan in place for offering support.  

 
Mr Tablin was forced to be absent from work having felt burned out 

after dedicating up to 15 hours a day to his work. The Tribunal said 
there was no evidence that measures were taken to monitor his working 
hours or the annual leave that he was taking. He had been the highest 

billing equity partner for 5 consecutive years. 
 
The Firm submitted they had taken extensive steps to assist him such 

as persuading him to reduce his workload, relinquish management of 
the Derby office, take time off, delegate work, and, focus on business 

development. 
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The Tribunal said that while he had been absent for seven weeks in 
2017 the Firm had relied on him seeking his own advice and counselling 

and took no steps to find out about the extent of his condition.  
 
The Tribunal concluded that a failure to assign a designated mentor to 

him amounted to discrimination as did the failure to adjust his annual 
billing target of more than Stg £250,000. 

 
He had been suspended in June 2018 over a joke he had told at a staff 
presentation soon after his return from an extended period of absence.  

 
This case is important in understanding that Burnout can affect 
anybody at any level but particularly those in Senior Management 

positions. In this case the UK Tribunal held that there was 
discrimination in not dealing with the issue.  

 
It is possible that the issue of Burnout will actually come within the 
definition of a “Disability” under the terms of our Employment Equality 

Act 1998 as amended.  
 
If it does not there is still the issue then of a Personal Injury claim.  

 
When it comes to Senior Executives it is rare that these cases actually 

go for hearing because of the reputational risk which an employer will 
be under.  
 

One of the effects of the Pandemic is that there is likely to be a 
significant increase ultimately in stress related burnout cases.  

 

Payment of Wages – Time Limit to Bring a Claim – Implied Terms 
in Contracts of Employment 

 
A case arose recently in a case of Bidvest Noonan (ROI) Limited and 
Rabonsa PWD 218. The first issue which the Court addressed was the 
issue of the time limit for bringing a claim. 
 

The Respondent submitted that the Complainants complaint was 
Statute Barred as it was submitted outside the statutory 6-month 

time limit set out in Section 41 of the Workplace Relations Act 2015. 
The Respondent relied on the decision of Mr Justice Hogan in HSE -v- 



 

36 
 

Mc Dermott 2014 IEHC 331. The Respondent submitted that the 
Complainant was seeking increases going back to December 2016 and 

that was outside the limit set in the Mc Dermott case. The 
Complainant submitted that the date of contravention outlined in the 
WRC complaint was from 1 December 2017 and that the complaint 

was lodged on the 4th of May 2017 bringing it within the 6-month time 
limit. 

 
The Labour Court referred to the case of HSE -v- Mc Dermott and 
quoted in particular Clauses 12 to 17 of that decision. In particular 

Clause 16 of the decision is important as it stated; 
 

“It follows, therefore, that if an employer has been making deduction X 
from the monthly salary of the employee since January 2010, a 
complaint which relates to deduction made from January 2014 
onwards and which is presented to the Rights Commissioner in June 
2014 will still be in time for the purposes for Section 6(4). If, on the other 
hand, the complaint was to be framed in a different manner, such that 
it related to the period from January 2010 onwards, it would then have 
been out of time”. 
 
The Labour Court stated that applying the law set out by Mr Justice 
Hogan the Court was required to consider the complaint submitted on 

the 4th of May 2018. 
 

The complaint related to the issue of increases. Both parties agreed 
that there was no express entitlement in the written contract to a pay 
increase whenever an increase in rates is applied to the relevant 

Employment Regulation Order. 
 
The Labour Court held that the two memoranda as drafted 

established at their height a contractual entitlement to a pay increase 
in December 2004. The Court went on that they did not establish any 

contractual entitlement beyond that. 
 
In reaching its conclusion the Court had regard to the case law in 

determining what constitutes implied terms of a contract. The Court 
set out that two tests are set out in Shirlow -v- Southern Foundaries 
Limited 1939 2KB206 which established the “Officious Bystander” test 
whereby an officious bystander if shown a term that is self evidently 
should have been written into the contract but was not would exclaim 
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“Oh of course”. This test was expanded upon by the Irish Supreme 
Court in Sweeney -v- Duggan 1997 ILRM 221 in which it was held that 

any implied term must be necessary to give effect of the contract. The 
Court held that it was satisfied that this was clearly not established in 
this particular case. The second test is the issue of custom and 

practice and the Court set out that this was set out in the case of 
O’Reilly -v- Irish Press 1937 71ILTR194 and was identified as a term 

that it so notorious, so well-known and acquiesced in so that it may 
be taken to be a term of the contract. Again, the Court held that this 
was not relevant here. 

 
This case is a very helpful case form the Labour Court in setting out 

the law on these issues. These are well established principles of law 
but it is helpful that the Court has restated them.  
 

 
UK Protections for Employee’s because of Health and Safety 

Fears. 
 
The Employment Rights Act 1996 (Protection from Detriment in Health 

and Safety Cases) (Amended) Order 2021, came into effect in the UK on 
31May 2021. 
 

This Order extends the protection against detrimental treatment to 
workers who leave or refuse to attend to the workplace in circumstances 

where they reasonably believe there is a serious or imminent danger 
which they cannot reasonably be expected to avert. The protection from 
detriment also extends to workers who take steps to protect themselves 

and other persons if they believe there is a Health and Safety threat. 
 

Previous Legislation in the UK only applied to employees. This 
amendment means that those classified as workers are now entitled to 
the protection.  

 
The new UK Legislation will undoubtedly address the loophole for 
workers who refuse to attend the workplace due to concerns over their 

health and safety by providing an added protection should they suffer 
a detriment by refusing to return. The UK Legislation does not provide 

a blanket right to refuse to return to work should they possess a 
reasonable belief that they or others would be in danger the onus would 
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rest on the employer to show it took steps to mitigate against the risk 
of any perceived threat. 

 
The Irish Legislation in the Safety, Health and Welfare at Work Act only 
protects employees in situations where the employee has raised a 

Health and Safety concern and has then been subjected to a threat or 
an actual detriment.  

 
The UK protections for employees are far greater than those for Irish 
workers. It will be interesting to see if a similar approach is taken in 

Ireland particularly when it comes to employees returning to the 
workplace while the Pandemic is going on and where they would have 
a concern over lack of Health and Safety planning.  

 

 

Loneliness in the Workplace. 

A recent report has indicated that the cost of loneliness to UK employers 
has been estimated to be Stg £2.5 billion every year. These costs are 
primarily due to increased staff turnover as well as lower wellbeing and 

productivity, ill health and associated sickness absences. On an 
individual level the impact of severe loneliness has been estimated at 

Stg £9,900 per person per year due to the impact of wellness, health 
and productivity. Therefore, it is an issue which employers need to be 
conscious of. 

Having good quality meaningful connections is associated with better 
outcomes as terms of quality at work, higher wellbeing and greater 
engagement in work. Across work it appears a lack of social connection 

and loneliness can lead to less commitment and productivity and 
greater absenteeism and staff turnover and employees who feel lonely 

appear less approachable to their colleagues. A recent report ion the UK 
has looked at a number of issues relating to these five key themes to 
tackle loneliness at work were identified being; 

 

1. Culture and infrastructure. Identifying what really matters to 

employees and aligning with corporate values and embedded 

loneliness into other wellbeing and welfare activities. 

2. Management. The kind of support and guidance which can help 

Managers identify and help people working for them who are 
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experiencing loneliness and the training that managers might 

need. 

3. People and networks. How people have used networks to tackle 

loneliness including while working remotely. 

4. Work and workplace design. How employers have tackled a 

dispersed workforce and the tools and systems which promote 

visibility and connection.  

5. Wider role in the community, how some employers have sought 

to tackle loneliness beyond their immediate workforce.  

 

The work which was committed during the Covid-19 Pandemic 

demanded a huge shift in how and where we work. This offered both 
opportunities and challenges as the report identified. The large-scale 
shift to home working provided flexibility and work life balance for 

many. However, the reliance on virtual connection, reduced 
opportunities for networking and shared activities has had an impact 

on social connection.  

 

The report identifies that for most people time at work fills a significant 

proportion of our lives. As well as a source of income it provides a life 
routine, structure, a source of personal status and identity and a 

contact for social interaction and a meaningful experience that can 
provide a sense of accomplishment.  

 

The report has identified that there is an issue in relation to loneliness 
in workplaces.  

 

It is an issue which employers are going to have to look at. It is one that 
comes up. It does not mean that this is a hugely prevalent problem in 

workplaces but it is a problem and is one that employers need to be 
aware of so as to be in a position to tackle it when it does arise. 

 

One of the effects of the Pandemic has been a rise in mental health 
issues within workplaces and it is one which employers and employees 
need to be aware of and need to look to address. If it is not addressed 
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then there is the potential for significant losses to employers and the 
issue of effect on the mental health on employees.  

 

Excessive Working Hours 

 

The WHO has recently come out with a report which indicates that the 
fatalities associated with working more than 55 hours a week rose 30% 

since 2000. The WHO has highlighted that long working hours are 
killing hundreds of thousands of people a year in a worsening trend 
that may accelerate further due to Covid-19.  

 
The figures of some 745,000 deaths in one year due to excessive 
working hours is quite frightening.  

 
This is a global study on the loss of life associated with longer working 

hours. These individuals died from strokes and heart disease associated 
with long working hours in 2016.  
 

The WHO has held that working 55 hours or more per week is a serious 
health hazard and it has called for more information to promote more 
action and more protection for workers. 

 
The study dealt with data from 194 countries. Working 55 hours or 

more a week is associated with a 35% higher risk of stroke and a 17% 
higher risk of dying from heart disease compared with a 35 to 40 hour 
working week.  

 
The study covered the period from 2000 and 2016 and so does not 

include the Covid-19 pandemic period. However, the WHO is of the 
belief that the surge in remote working and the global economic 
slowdown resulting from the Coronavirus emergency may have 

increased the risk.  
 
The Working Time Directive on which the Organisation of Working Time 

Act 1997 is based has held as part of the research for introducing a 48-
hour maximum working week and minimum rest breaks that excessive 

working hours which the EU specified as being 48 hours or more 
averaged over a four-month period of time and not getting appropriate 
rest and break periods is a serious health issue which affects the health 

of many people.  
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The interesting issue is that since 1997 when the legislation was first 

introduced there has never been an occasion where the maximum 
compensation under the Organisation of Working Time Act has been 
awarded.  

 
With issues now arising that it is accepted that working excessive hours 

is a significant health and safety risk there is an issue now as to 
whether decisions of the WRC should direct employers going forward to 
change working patterns to comply with the Directive and that steps be 

put in place to make a breach of the 48-hour rule.  
 
There has been a lot of talk about the rights to disconnect and clearly 

one of the issues is going to have to be, going forward a greater 
enforcement of the maximum working hour legislation. 

 
 
Period to Claim Annual Leave – There is only one Leave Year in 

law being 1 April to the following 31 March.  
 
This issue arose in ADJ-00027175. 

 
In this case the Adjudication Officer pointed out the case of Waterford 

County Council -v- O’Donoghue DWT0963 where the Labour Court 
stated  
 

“The only leave year which is cognisable for the purposes of determining 
if an employee received his or her statutory entitlement is that prescribed 
by the Act itself, that is to say a year starting on 1 April and ending on 
31 March the following year. While different arrangements may be put in 
place for administrative purposes, in determining if a contravention of the 
Act occurred that court can only have regard to the leave allocated to an 
employee in the statutory period” 
 
The Adjudication Officer also referred to the case of Sing and Sing 
Limited and Guatam DWT0544 where the Labour Court held relying on 

the decision of Lavan J and Royal Liver -v- Macken 2002 4IR428 that 
 
“From the judgement it is clear that where an employer fails to provide 
an employee with the requisite amount of paid annual leave the 
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contravention of the Act occurs at the end of the leave year to which the 
leave relates” 
 
The Adjudication Officer in this case has helpfully restated the law that 
the annual leave year for claiming annual leave entitlements is the 

statutory leave year and the claim cannot be made until the leave year 
has finished. Therefore, at the present time if an employee did not 

receive the appropriate annual leave in the period 1 April 2020 to 31 
March 2021 the employee has six months from that date bringing it up 
to 29 September to issue a claim.  

 

Delay in Bringing a Claim  
 

This issue was addressed in case ADJ-00026250 where the 
Adjudication Officer in addition to quoting the case of Cementation 

Skanska –v- Carroll DWT0338 which is the one that is usually set out 
as the test also referred to the recent case of Leon Kinsella –v- Anson 
Friend DWT209 where the Labour Court described the test to 

establish responsible cause in the following terms; 
 
“It is clear from the authorities that the test places the onus on the 
applicant for an extension of time to identify the reason for the delay 
and to establish that the reason relied upon provides a justifiable 
excuse for the actual delay. Secondly, the onus is on the applicant to 
establish a causal connection between the reason proffered for the 
delay and his or her failure to present the complaint in time. Thirdly, the 
Court must be satisfied as a matter of probability that the complainant 
would have presented in time where it not for the intervention of the 
factors relied upon as constituting reasonable cause. It is the actual 
delay that must be explained and justified, hence, if the factors relied 
upon to explain the delay ceased to operate before the complaint was 
presented, that may undermine a claim that those factors were the 
actual cause for the delay.  
 
Finally, while the established test imposes a relatively low threshold of 
reasonableness on the applicant, there is some limitation on the range 
of issues which can be taken into account”.  
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Civil Liability (Amendment) Act 2017 and Periodical Payment 
Orders (“PPO”)  

 
Back in October 2018 PPO’s were introduced. They were seen as a way 
of dealing with catastrophic injuries. However, the recent 23.5 million 

lump sum settlement which is the largest in the history of the State 
which was made in favour of a 16 year old girl who suffered a severe 

brain injury at birth would appear to indicate reluctance for parties who 
have suffered a catastrophic injury to use the PPO scheme.  
 

A PPO is an annual payment for the lifetime of a catastrophically injured 
person instead of a traditional lump sum payment. This is intended to 
provide full cover for future costs and avoid a party taking the risk 

associated with a lump sum payment. This includes issues such as life 
expectancy and investment returns.  

 
The relevant legislation set out in Section 51 of the Act 2017. When this 
was being brought through the Oireachtas it is unfortunate that the 

working groups recommendations that these PPO’s should provide for 
indexation as an essential element as regards inflation concerning 
based on carers wages. Instead what the Government did was index it 

on the consumer price index. The fact is that instead of being based on 
inflation relating to the case of an individual it is based on every day 

services and goods.  
 
We would have a number of concerns in relation to the scheme. The 

scheme has a limited right of appeal on a point of law only not of the 
facts relating to how it operates. This does not take account of how 

catastrophic injury cases are always fact specific. They will turn on 
issues such as whether the injured individual requires 24 hour medical 
care or do not require 24 hour medical care. This issue of fact can be 

very important and in an ordinary hearing the injured party of those 
acting on their behalf has a right of appeal on the facts not just on the 
law.  

 
A second issue of concern is that there is no current right to make a 

variation order if there is deterioration in the injured party’s condition.  
 
One of the biggest issues however is the issue of indexation. In the case 
of Hegarthy (a minor) -v- HSE 2019 IEHC788 Ms. Justice Murphy 

found that there was clear evidence that a PPO linked to the general 
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inflation rate would result in under provision. In that case she referred 
to the legislation as being regrettably; 

 
“A dead letter”.  
 

In our view the issue of PPO’s is a very beneficial concept. It is just how 
it has been implemented here in Ireland. The implementation just is not 

right.  
 
The issue of catastrophic injuries has life changing impacts on the 

injured party. There is every reason why our legislation should be there 
to make proper provision, to allow for proper indexation, to allow for 

variations if there is deterioration in a person’s condition and to make 
proper provision for the proper care of an individual who has suffered 
such injuries. Hopefully, the Oireachtas at some stage will seek to 

address these issues in a positive way while resolving the problem.  
 

WHAT TO DO IF YOU HAVE AN ACCIDENT AT WORK 

 
Introduction  

 
When an Employee injures themselves at work, they have a genuine 
concern that if they make a claim against their Employer, who is 

paying them, that this will affect their job. These concerns can be 
played upon by the Employer and there may be silent persuasion on 

the Employee not to bring a claim for a personal injury arising from a 
workplace accident.  
 

If there is negligence on behalf of the Employer, they have no right 
whatsoever to prevent you from pursuing a personal injury claim. 
Neither can the Employer dismiss you or threaten you with 

redundancy in the event that you pursue a claim.  
 

Ultimately, the decision lies with the Employee as to whether or not 
they pursue a claim if they injure themselves at work. It may be, that 
the injuries sustained are so minor and have not interfered with your 

life and did not prevent you from working, that you decide that you 
don’t wish to pursue a claim for compensation. However, if an 
Employee’s injuries are more serious, and are causing ongoing pain 

and prevent them from working, then you should consider bringing a 
claim against their Employer.  
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The purpose of this article is to provide an impartial and informative 

view on whether or not the Employee has a legitimate claim and what 
needs to be done to bring such a claim.  
 

What to do if an employee hurts themselves at work  
 

First and foremost, if an Employee injures themselves at work, they 
are to seek medical attention. There may be a First Aider working with 
you and if not, you should go to your GP and/or local Accident and 

Emergency Department depending on the extent of your injury. 
 

1. Ensure that a record is made of the accident. You may have to 

complete an Accident Report Form or someone from work may 
complete the form advising of your accident. This should deal 

with the time and location of the accident, witnesses and details 
of your injury. A copy of this should be kept by your Employer 
but you should obtain a copy of it.  

 
2. Ascertain whether or not you are entitled to sick pay. There is 

no legal obligation in Ireland to discharge sick pay but you 

should be entitled to an Illness Benefit through the Department 
of Employment Affairs and Social Protection. There may also be 

a contractual entitlement in your Contract of Employment for 
your Employer to pay sick leave and this should be considered.  

 

3. If out on sick leave as a result of a work place accident, and 
prior to your return to work, you may require a Medical 

Certificate confirming you’re fit to return to work. Your 
Employer may also have you assessed by an Occupational 
Health Physician. Either medics may recommend that you 

return to lighter duties or return to work on a phased basis and 
this information should be provided to your Employer prior to 
your return. 

 
What are the employers’ responsibilities if I hurt myself at work? 

 
Injuries at work do not always arise from the action or inaction of your 
Employer. There is a legal obligation on your Employer to provide you 

with a safe place to work. An Employer owes their Employees a duty of 
care and it is their duty to keep you, and other Employees safe while 
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they are in the workplace. Safety measures should be in place to 
reduce the risk of harm and injury to Employees.  

 
Your Employer could be found liable if you hurt yourself at work as a 
result of the following: 

 

 They have failed to train you to carry out the job you were 

engaged to do, to include specific training for the use of any 
equipment, machinery or tools; 

 

 Failure to provide you with protective personal equipment (PPE) 

to ensure your safety; 
 

 Failing to give you an induction to the work environment and 

provide you with the risk assessment of the jobs/tasks you are 
to do; 

 

 Failure to keep the equipment machinery and tools in good 

condition and in working order; 
 

 Failure to provide you with information of what to do in the 

event of an accident;  

 

 Failure to provide competent co-workers to ensure your safety. 

 
 
How do I prove negligence against my employer for a workplace 

accident? 
  
When you injure yourself at work, you have to be able to prove that 

there was negligence. This negligence will either be by your Employer 
or because a fellow co-worker made a mistake which resulted in you 

suffering a work-related accident.  
 
You also have to show that you took due care for your own wellbeing.  

 
However, in the event that you are partly responsible for the injuries 
sustained by you, there may be an apportionment of blame between 

you and your Employer.  
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You have to be able to prove your claim and show that your Employer 
and/or a co-worker were negligent and the cause for your work-

related accident. The necessary proof would be as follows: 
 

 An Accident Report Form would have to be completed detailing 

the time date and location of your accident together with your 
injuries; 

 

 Witness statements would have to be prepared if the accident 

was witnessed by co-workers; 
 

 A Medical Report would have to be obtained by you to clearly 
identify the injuries sustained by you and ascertain that these 

injuries were as a result of your accident; 
 

 Photos of the accident locus and injuries would assist with your 

claim;  
 

 CCTV footage would also assist and a Subject Access Request re 
your personal data would have to be obtained to ensure that the 

CCTV footage is retained.  
 

 
What is the value of your claim? 
 

New Judicial Guidelines were introduced on 24 April 2021 dealing 
with compensation for injuries sustained. Any compensation either in 
court, Personal Injury Assessment Board or by way of negotiated 

settlement can only be determined on medical grounds which is why 
you need a proper Medical Report. 

  
Medical Reports will determine the extent of the injuries sustained by 
you and the impact they have had on you. Other reports such as 

Engineer’s Reports or Ergonomic Assessment will assist in 
determining whether or not there was a proper system of work in 
place and/or whether or not your Employer failed to comply with 

health and safety legislation.  
 

Safety, Health and Welfare at Work Act 2005 provides the present 
statutory framework securing the safety, health and wellbeing of 
employees in the workplace it provides general guidelines on the 
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duties owing by an employer to ensure a standard of safety and health 
for workers and thus preventing accidents. 

 
There are two sets of damages, General Damages and Special 
Damages.  The new Judicial Guidelines are used to calculate the 

amount of “General Damages”. Your General Damages are for your 
pain and suffering. Your Special Damages are your out-of-pocket 

expenses which are usually made up of the following: 
 

 Loss of Earnings from the date of the accident and into the 

future depending on the extent of your injuries; 
 

 Medical expenses; and 
 

 Any other expenses that are linked to the injuries sustained by 
you as a result of the accident. 

 
Personal Injury Assessment Board (“PIAB”) 
 

In the event that you do have a work-related accident, you only have 
two years from the date of the accident to bring a claim before the 

Personal Injury Assessment Board. The Personal Injury Assessment 
Board will appraise your claim and notify your Employer of the filed 
claim. Your Employer then has 90 days to determine whether or not 

they are happy for the Injuries Board to assess your claim. If your 
Employer consents to the Injuries Board assessing your claim, then 

they will have you medically assessed and carry out an assessment 
following the Judicial Guidelines as to the value of your claim. All 
Special Damages will have to be vouched. Once an Assessment is 

made, both you and the Employer can determine whether or not you 
would accept the Assessment. In the event that either party declines 
the Assessment, then an Authorisation will issue and proceedings will 

have to be filed. Depending on the extent of the injuries, proceedings 
will be issued in either the District, Circuit or High Court.  

 
Conclusion 
 

The above is just a Guide on how to bring a claim for a work-related 
injury and what should be done.  This is a guide only and we would 

recommend that you seek legal advice to establish whether or not you 
have a claim.  
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*Before acting or refraining from acting on anything in this 
Newsletter, legal advice should be sought from a solicitor. 
**In contentious cases, a solicitor may not charge fees or expenses 

as a portion or percentage of any award of settlement. 

 


