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Welcome to the August Edition of Keeping In Touch  
 

As we head into the holiday season there are a number of issues on the 
horizon which are going to be significant.  
 

The first relates to returning to workplaces. While this has already 
happened the Government is already scheduling the idea that 

September will be the return to work date. The issue then relates to 
remote working. The Government is setting a target of 20% for remote 
working. This is for Government Departments. However the concept 

behind remote working in Government Departments is different than 
that which will apply in businesses generally. The Government proposal 
of remote working is not individuals working at home but rather 

individuals in the Public Service working in hubs where there will be a 
Principal Officer in charge. This indicates that the concept of remote 

working will be limited to those at lower grades within the Public Service 
rather than at the higher grades. This is unlikely to be the position in 
private business either as regards hubs or limiting the concept of 

remote working to those at lower grades within organisations.  
 
Secondly, we have yet to see the legislation in relation to the right to 

request remote working or blended working. This will raise a whole area 
of difficulties. There will be issues concerning health and safety, the 

cost of setting up remote working for employees and particularly 
blended working where there may need to be two workstations and 
probably GDPR concerns to name just three. The idea is that an 

employee who is refused their preferred system of working will have a 
right to go to the Workplace Relations Commission. With the current 

backlogs that is going to take some considerable time to be addressed. 
What is to happen in the interim is unclear. There is also to be the issue 
as to what happens if an employer objects on the grounds of health and 

safety and/or GDPR and subsequently the employee suffers an injury 
or there is a breach of GDPR. Will the employer be responsible in those 
circumstances where they have objected to the remote working on those 

grounds? As regards any personal injury it seems unlikely that they 
could be held liable. As regards GDPR they will probably be liable. That 

in itself is a problem in that the employer may have a GDPR breach that 
they will have to deal with even though they had objected on GDPR 
grounds to an employee working remotely.  
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Thirdly, the issue is going to be how to deal with the difficult position 
of vaccinated and non-vaccinated employees in the workplace. That is 

a poisoned chalice which the Government has yet to address. Clearly 
from a political point of view the Government cannot restrict workplaces 
simply to vaccinated employees. However, their Code on Returning to 

the Workplace would seem to indicate that employers would need to 
ascertain whether employees are vaccinated or not, put in place then a 

health and safety assessment and if the employee cannot be 
accommodated in the workplace to then look at redeployment. The 
issue is that that Guide does not deal with what happens if 

redeployment is neither practical nor possible. The other problem is 
that the Data Protection Commission has clearly indicated that asking 
employees about vaccination is not acceptable and that the Data 

Protection Commission has issued documentation questioning the 
efficacy of vaccines and therefore the necessity for having vaccination 

in the workplace or even antigen testing. The issue which employers are 
going to have to be facing, into the winter months, is whether that 
possibly the issue of vaccination or antigen testing will be required for 

employees going to workplaces. This creates difficulties with the Data 
Protection Commission and we will wait to see what advice comes from 
the Government but particularly from NPHET in this regard.  

 
At the present time there is a considerable amount of confusion in 

relation to businesses as to how matters are going to operate. This is 
neither fair to businesses themselves nor to employees and hopefully 
there will be clarity in the not too distant future.  
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Out and About in July 2021 
 

On 2 July Richard Grogan presented a course to the Entrepreneurs 
Academy which was a course relating to issues important for start up 

entities and the issues they need to look at from an employment law 
perspective.  
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On 4 July Richard was quoted in the Business Post on the issue of 
returning to the workplace.  

 
On 5 July Richard was interviewed on Morning Ireland on the issue of 
vaccination and hospitals. On the same day Richard was quoted in The 

Irish Times on the issue of the HSE potential breach of GDPR with a 
circular about vaccination status which was sent to frontline staff. 

 
On 5 July Richard was quoted in Breaking News in relation to a case 
before the Workplace Relations Commission where a salary reduction 

was put in place by an employer without the written consent of the 
employee and where the employee won their case.  
 

On 7 July Richard was part of the small practice support Issue 53 from 
the Law Society of Ireland where Richard discussed the issues around 

returning to the workplace.  
 
On 9 July Richard was interviewed on the Pat Kenny Show by Jonathan 

Healy concerning the employment and GDPR issues around reopening 
of restaurants. 
 

On 9 July Richard was interviewed on Kildare FM by Ciara Plunkett on 
the issue of restaurants reopening. 

 
On 9 July Richard was quoted in an article by Irish Legal News relating 
to the issue of decisions being public as regards the names of the parties 

and his views in respect of this matter.  
 

On 13 July Richard was on Newstalk Breakfast to discuss GDPR issues 
around Employment Law.  
 

On 13 July Richard was on East Coast Radio discussing the 
Employment law and Health and safety issues around reopening 
restaurants.  

 
On 14 July Richard was on Cork’s red FM to discuss reopening of 

businesses.  
 
On 16th July Richard was on RSVP answering Employment and Health 

and Safety issues.  
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On 20 July Richard was on WCR FM to discuss blended working.  
 

On 21 July Richard was on the Last Word with Matt Cooper again 
discussing issues around employees not getting paid time off for 
vaccination.  

 
On 28 July Richard was on Midlands 103 to answer questions about 

employers not being paid for getting vaccinations and time off being 
treated as holidays.  
 

On 28 July we were quoted in respect of a pregnancy related dismissal 
case which we won for a client who got the maximum award allowed.  
 

On 29 July Richard was interviewed on morning Ireland on the decision 
by Google to require vaccination for employees to return to their offices 

in the U.S and was on The Last Word with Matt Cooper.  
 
 

Unfair Dismissal and Redundancy  
 
This issue arose in a case of a Driver and a Food Distributer ADJ-

00027465.  
 

What is interesting in relation to this case is that the employee accepted 
in evidence that the position of the employee was redundant.  
 

The Adjudication Officer pointed out that that response did not detract 
from the overriding obligation on an employer being the respondent in 

this case, to consult with the employees before implementing 
compulsory redundancies.  
 

The Adjudication Officer pointed out that a selection need analysis 
where the complainant is ruled out of available job opportunities and 
where his duties did remain has occurred in this instance is an unfair 

process for selection for redundancy and the dismissal effected by 
extension is an unfair dismissal.  

 
The Adjudication Officer referred to the Labour Court determination 
UDD219 where the parties accepted that there was to be one 

redundancy and the consultation process came under scrutiny where 
the Labour Court stated: 
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“In those circumstances the Court concludes that the procedure adopted 
by the respondent to identify between two employees which employee 
should be dismissed were so lacking in transparency and fairness as to 
mean that that the Court cannot accept that the dismissal of the claimant 
arose through the redundancy of the employee. This is so because the 
respondent had been unable to demonstrate a fair process of decision 
making leading to the dismissal of one employee versus another arising 
from the redundancy of the employee’s previous role. In those 
circumstances the respondent has failed to discharge the burden of proof 
resting upon it to establish that the dismissal of the claimant was fair”. 
 

The Adjudication Officer pointed out that while the employee remained 
unemployed for twelve months the evidence presented at the hearing 
regarding the efforts to obtain alternative employment did not suggest 

a very active approach.  
 

An award of €5000 was awarded.  
 
This case is interesting for two reasons. The first is that even in a 

genuine redundancy situation an unfair dismissal claim can arise. The 
second issue is that there is an obligation on an employee to mitigate 
their loss and failure to do so will have a significant impact on any 

compensation award.  
 

 
Constructive Dismissal  
 

A helpful decision issued in the case of an Airline Pilot and an Airline 
under reference ADJ-00013391 in setting out the law in some detail. 

This is a case which did obtain some publicity. We are not dealing with 
the facts of this case but rather setting out a review of the legislation.  
 

The Adjudication Officer in this case set out that in relation to 
constructive dismissal the first test is the contract test where the 
employee will argue an entitlement to terminate the contract of 

employment because of a fundamental breach of contract on the part 
of the employer. The breach must be a significant breach going to the 

root of the contract. It amounts to a repudiatory breach of contract such 
that the complainant is entitled to treat the contract as terminated and 
himself dismissed.  
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The Adjudication Officer pointed out that as endorsed by the Labour 

Court in Paris Bakery & Pastry Limited –v- Myzljak DWT1468 the 
classic formulation of the legal test in respect of constructive dismissal 
was set out by the UK Court of Appeal in Western Excavating (ECC) Ltd 

–v- Sharp 1978 1ALL E.R713. The Adjudication Officer set out it 
comprises two limbs referred to as the contract and the reasonableness 

tests. It summarised the contract test as follows: 
 
“If the employer is guilty of conduct which is a significant breach going to 
the root of the contract of employment and which shows that the employer 
no longer intents to be bound by one or more of the essential terms of the 
contract, then the employee is entitled to treat himself as discharged from 
any other performance”.  
 

In the second test the employer may allege that he satisfies the 1977 
Act in relation to reasonableness. The Adjudication Officer pointed out 
that that is to say that where the conduct of the employer was such 

that it was reasonable for the employee to resign.  
 
The Adjudication Officer quoted the Supreme Court case in Berber –v- 

Dunnes Stores 2009 ELR61 where it was stated: 
 

“In relation to the test the following matters are to be noted: 
 

1. The test is subjective.  
2. The test requires that the conduct of both employer and employee 

be considered.  
3. The conduct of the parties as a whole and the cumulative effect 

must be looked at.  
4. The conduct of the employer complained of must be unreasonable 

and without proper cause and its effect on the employee must be 
judged objectively, reasonably and sensibly in order to determine 
if it is such that the employee cannot be expected to put up with it”.  

 
The Adjudication Officer also pointed out in the case of Constructive 

Dismissal there is a generally accepted proposition that the employee 
should engage and exhaust internal mechanisms which might be 

available in a given workplace before tendering a resignation. The 
Adjudication Officer stated that it would be expected that an employee 
would have regard to the Employment Appeals Tribunal case 
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UD474/1987 Margot Conway –v- Ulster Bank Limited where the 
Tribunal stated: 

 
“The Tribunal considers that the appellant did not act reasonably in 
resigning without first having substantially utilised the Grievance 

Procedure to attempt to remedy her complaints. An elaborate Grievance 
Procedure existed but the appellant did not use it. It is not for the 

Tribunal to say whether using this procedure would have produced a 
decision more favourable to her, but it is possible”.  
 

The Adjudication Officer also referred to the case of Harold –v- St. 
Michaels House 2008 ELR1 where it was also emphasised that it was a 
requirement to engage with the employers Grievance Procedure.  

 
While it was not referred to in this case even where there is no Grievance 

Procedure the WRC or the Labour Court will normally expect the 
employee to have raised the grievance with the employer except in the 
most exceptional of circumstances.  

 
 
Constructive Dismissal – Resignation in the heat of the moment  

 
This case arose in case ADJ-00026721. While the case was one relating 

to unfair dismissal the complainant raised the issue that if the employer 
had believed that the complainant had resigned that it would have been 
best practice and appropriate to follow up with the employee.  

 
On the issue of “heat of the moment” resignations or where events could 

be construed that there was a resignation but that circumstances when 
studied further might suggest otherwise the Labour Court, as the 
Adjudication Officer pointed out have given guidance in a case of Millet 

–v- Shinkwin 2004 E.L.R319 where the Labour Court determined: 
 
“That where an employee makes a decision to resign which is not fully 
informed because he/she is not in a position to fully evaluate his/her 
options or he/she may act on a misinterpretation on what is said or done 
and the situation is still retrievable, it would be unreasonable for an 
employer to deny an employee an opportunity to recant within a 
reasonable time once the true position becomes clear and such a denial 
may in the circumstances amount to a dismissal”.  
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The Adjudication Officer pointed out that the Labour Court in the Millet 
case gave further authority for coming to its decisions. The Labour 

Court relied on a case of Kwik-Fit (GB) Limited –v- Lineham 1992 
I.R.L.R.156 where the following passage is at paragraph 31; 
 

“If words of resignation are unambiguous then prima facie the employer 
is entitled to treat them as such, but in the field of employment, 
personalities constitute an important consideration. Words may be 
spoken or actions expressed in temper or in the heat of the moment or 
under extreme pressure (“being jostled into a decision”) and indeed the 
intellectual makeup of an individual may be relevant (see Barclay 1983 
I.R.L.R313). These were referred to as special circumstances”.  

 
Where “special circumstances” arise, it may be unreasonable for an 
employer to assume a resignation and to accept it forthwith. A reasonable 
period of time should be allowed to lapse and if circumstances arise 
during that period which put the employer on notice that further enquiry 
is desirable to see whether the resignation was really intended and can 
properly be assumed, then such inquiry is ignored at the employers risk. 
He runs the risk that ultimately evidence may be forthcoming which 
indicated that in the “special circumstances” the intention to resign was 
not the correct interpretation when the facts are judged objectively”.  
 

The Adjudication Officer pointed out that the Labour Court decision in 
Millet is clear authority that where ambiguous words are expressed in 

a heated environment the employer just cannot assume somebody has 
resigned even though words and actions could well indicate that such 
an action had taken.  

 
In that particular case the Adjudication Officer held that the employer 

did not act reasonably within the provisions of Section 6 (7) of the Unfair 
Dismissal Act 1977, as amended.  
 

 
Can Employers refuse to employ non vaccinated employees?  
 

This is an issue which is beginning to come up and it is one which we 
thought might be useful to look at. Clearly there will be issues raised 

on discrimination. However the issue is whether requiring a person to 
be vaccinated or not is discrimination.  
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Clearly there will be certain individuals who have a disability who 
cannot be vaccinated therefore a blanket ban on engaging anybody who 

is not vaccinated may leave an employer open to a discrimination case. 
The second ground where an employer could be open to a claim would 
be on the religious grounds. However this is not just a personal religious 

belief of a potential employee. The employee would need to be in a 
position to indicate membership of a particular religion where 

vaccination is opposed. All the main religions being the Christian, 
Jewish, Muslin and Hindu religions do not express any opposition to 
vaccination. An opposition to vaccination or a concern about being 

vaccinated would not in itself be discrimination under the Employment 
Equality Legislation.  
 

The next issue then is whether a potential employee who was met with 
this situation could bring a constitutional claim. The difficulty with this 

is that any constitutional claim will take a considerable length of time 
to get on for hearing. The relevant individual would need to issue claims 
in the WRC within the statutory time limit. The difficulty with a 

constitutional action, as this is raised by many who are opposed to 
being vaccinated for whatever reason, is that it is unclear as to what 
constitutional claim could ever be  brought. Employment related claims 

will depend on a claim being brought under a particular piece of 
legislation and the Employment Equality Legislation would be, 

primarily, the principle legislation currently.  
 
It might be that the Government will amend the Unfair Dismissal 

Legislation to allow such a claim be brought. The alternative would be 
to amend the Employment Equality Legislation. Neither is likely.  

 
The reality is that there will be businesses going forward who will when 
engaging new staff insists on vaccination. There is every potential that 

claims are going to be brought by those who are not vaccinated. The 
difficulty at the present time is seeing what claims they could bring. At 
the same time where claims issue these have to be dealt with by the 

Workplace Relations Commission and that is a cost to an employer to 
defend these cases. The issue of vaccination is going to create 

difficulties and probably a lot of litigation however, it is unlikely that 
any litigation will be successful except in very limited circumstances 
under any Equality Legislation.  

 
 



 

11 
 

Employees being sent home  
 

There are a number of issues that are coming up in relation to 
employees being sent home and we thought it might be useful to cover 
them off here.  

 
 

Suspensions  
 
There is quite a lot of case law now coming up in relation to the issue 

of suspension. Suspension should not be the go-to approach of 
employers. A suspension should be the last resort and only in 
circumstances where the employer can genuinely show that it is 

necessary for the protection of other individuals whether staff or 
customers, the protection of the investigation integrity or to enable it to 

go ahead without interruption, or, that there is an identifiable real risk 
if the employee is allowed continue working during the investigation.  
 

As investigations can have a serious impact on an employee it is very 
important that employers are very slow to put in place suspension 
except in the most serious of cases and that then they are in a position 

to document at the time why a suspension is being put in place.  
 

The fact that a matter is a gross misconduct issue is not in itself 
sufficient.  
 

 
Closing a business temporarily 

 
Issues are arising at the present time when a business needs to close 
temporarily. If a business is closed due to an “Act of God”, which for 

example would be a flood, or there is a Government direction or a 
direction from a State organisation that a business is to close then in 
in those circumstances normally the employer can direct the employees 

to remain at home and can do so on a basis of no payment being made.  
 

It must however always be remembered that if the closure of the 
business is due to any fault on behalf of an employer that in those 
circumstances the option to send an employee home without pay does 

not automatically arise.  
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Where employers have a Contract of Employment which includes a lay-
off provision then this cures an awful lot of problems as the employer 

can simply lay the staff off under the terms of their Contract. The 
employer of course has to be mindful of the fact that once employees 
are laid off that the option of them then, after four weeks, seeking 

redundancy can raise its head.  
 

In a situation where an employer decides to send employees home, even 
if there is an outbreak of any disease in the premises, then in those 
circumstances the employer would normally have to pay unless, as we 

have said, there is a lay-off clause in the Contract.  
 
It is important that employers understand the constraints but equally 

that employers have Contracts in place which provide for lay-offs.  
 

 
Terms of Employment (Information) Act – Claim to the WRC  
 

This issue arose in a case of Denise Ryan and Smart School Accounting 
Limited ADJ-00030153. The facts of the case themselves are interesting 
but the issue arose as to whether the employee had brought a claim 

within the relevant statutory period. 
 

The Respondent argued that emails exhibited at the hearing during 
evidence that there was constant communication throughout the 
employment between the parties regarding terms and conditions of 

employment and contended that the complainant was provided with her 
written terms of employment within two months of her start date in 

January 2018. 
 
The Adjudication Officer in this case held that as the employee had been 

issued with a contract of employment that the employee had six months 
to bring a claim or twelve months under Section 41 (8).  
 

The interesting aspect of this case is that a copy of the contract was not 
it appears furnished and rather emailed.  

 
The provisions of the legislation provide that a written statement is to 
be provided to an employee setting out all the terms of Section 3 of the 

Act signed for or on behalf of the employer.  
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The Adjudication Officer took the view that once the contract was issued 
that in those circumstances the six-month time limit to bring a claim 

of not having received the document within two months starts to run.  
This is an interesting argument that the Respondent put forward and 
one which the Adjudication Officer accepted.  

 
It would be our view that the issue always is whether a document which 

complied with Section 3 was furnished. It would not therefore be simply 
that a contract was furnished but actually that a full contract was 
furnished and if that was the position then of course the decision was 

correct.  
 
 

Failure to furnish a contract of employment 
 

This issue arose in the case Padraic Hanley and PGR Restaurants 
Limited ADJ-00030290. In this case the Adjudication Officer pointed 
out in the decision that the recent decision of the Labour Court in a 

case of Megan Hayes-Kelly and Beechfield Private Homecare DWT1919 
considered a complaint where there were errors and omissions in the 
contract. In that case the Adjudication Officer pointed out that the 

Chairman Mr Haugh considered the errors and omissions to be at the 
serious end of the spectrum and awarded the maximum of four weeks’ 

pay and redress. The Adjudication Officer pointed out as the failure to 
issue any statement of terms of conditions of employment must be 
considered to be more serious than issuing an imperfect statement. The 

Adjudication Officer must follow the authority of the Labour Court and 
make the maximum award. In this case an award of €5,500 in 

compensation was awarded. 
 
The case is interesting in that the Adjudication Officer has clearly 

followed the determination of the Labour Court. The holding that failure 
to furnish any contract must be regarded as more serious is a clear 
statement of the law and does indicate an approach to not furnishing 

proper contracts of employment which comply with Section 3 of the 
Terms of Employment (Information) Act.  
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Employment Injunctions – The Importance of Fair Procedures  
 

The case of Rory Mason and ILTB Limited Trading as Gillen Markets 
and Dermot Browne 2021 IEHC477 is an important decision by Mr. 
Justice Butler which was delivered on 8th July.  

 
The plaintiff applied for an Interlocutory Injunction to restrain his 

employer from taking steps directed towards the termination of his 
employment.  
 

The factual background to this case is interesting but we are simply 
dealing, at this stage with the legal issues which arose.  
 

As part of the process the plaintiff, through his Solicitor, sent a letter 
to the first named Defendant which was responded to on the following 

day by the Defendant’s Solicitors. That letter included the following 
paragraph; 
 

“Your client is fully aware that the payment of €14,000 made to him in 
March 2021 was improper, irregular, unauthorised and unlawful….”  
 

The Plaintiff contended that it was clear from this letter that the 
company had already decided that the bonus payment came under this 

category. The Plaintiff argued that the proposed investigation was not 
for the purposes of ascertaining what occurred but rather for the 
company to be seen as affording the plaintiff fair procedures.  

 
The Plaintiff in this case had been in the position where the Plaintiff 

was responsible for allocating bonus payments.  
 
In this case Mr. Justice Butler went through the issue as to the 

threshold for Interlocutory Injunctions being a strong case.  
 
The parties agreed that because the plaintiff was seeking mandatory 

relief to enforce the Contract of Employment pending the determination 
of the proceedings the threshold standard is not the ordinary 

Interlocutory Injunction standard of a fair question to be tried but 
rather the higher “strong case” standard. The Court referred to the case 
of Maha Lingham –v- HSE 2006 17ELR137 where Mr. Justice Fennelly 

stated; 
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“…The implication of the application of the present sort is that in 
substance what the Plaintiff/Appellant is seeking is a Mandatory 
Interlocutory Injunction and it is well established that the ordinary test 
of a fair question to be tried is not sufficient to meet the first leg of the test 
for the grant of an Interlocutory Injunction when the Injunction sought is 
in effect mandatory. In such cases it is necessary for the applicant to 
show at least that he has a strong case that is likely to succeed at the 
hearing of the action. So it is not sufficient for him simply to show a prima 
facie case, and in particular the Courts have been slow to grant 
Interlocutory Injunctions to enforce a Contract of Employment”.  
 
The Court pointed out that the case of Earley –v- HSE 2015 IEHC520 
is one where the Court accepted that the requirement of showing a 

strong case did not mean a plaintiff had to establish that he will 
necessarily secure a permanent injunction at trial. Rather, giving that 

the remedy sought may vary between the interlocutory state and the 
trial, what is required is that the plaintiff demonstrates that he is 
probably going to be successful at the trial, not that he will probably 

obtain any particular relief.  
 
The Plaintiff pointed out that the higher standard does not apply to all 

aspects of his claim and in particular the Plaintiff contended he need 
only establish a fair question to be tried as regards his application for 

an Injunction to restrain the holding of an investigation. The Court 
accepted that this is correct. The Court pointed out that in practical 
terms that if elements of the Plaintiffs case meet the higher threshold 

than it is unnecessary to decide whether those elements which do not 
do so nonetheless meet the lower threshold. The test applies to the 

Plaintiffs case as a whole and not every element of the Plaintiff’s case 
individually.  
 

The Court pointed out that aspects of the Plaintiff’s case which met the 
test are connected to the overall denial of fair procedures. The Court 
pointed out that the Solicitors letter which was written on the 

company’s instructions indicated that the plaintiff had already reached 
a conclusion that the payment of the bonus to the Plaintiff was 

“improper, irregular, unauthorised and unlawful”.  
 
The Court pointed out that the investigation proposed was not being 

proposed by the company to ascertain the facts in order to make up its 
mind on a matter of concern but rather the investigation was proposed 
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because the Plaintiff refused to accept the Defendants view on the 
matter and so the Plaintiff “can have no cause of complaint”. The Court 

pointed out that it was difficult to construe the letter other than 
meaning the Defendant company was proposing to go through the 
formality of an investigation in order to support a decision which it had 

already reached. The Court pointed out that this raises a substantial 
issue both as to the legality and the purpose of what was proposed.  

 
The second element of the case which satisfies the strong case test as 
set out by the Court was the fact that the Board of the Defendant 

company took a decision to suspend the Plaintiff at a meeting without 
any prior notice being given to the Plaintiff either as the employee 
directly affected or as a Director of the company that such a step was 

being considered. The fact that the decision as not implemented 
because of the granting of Interim Relief did not alter the substance of 

the complaint.  
 
The Court pointed out that the Court had been referred to a number of 

authorities being O Donoghue –v- Southern Eastern Health Board 2005 
4IR217, Khan –v- HSE 2009 20ELR and Bank of Ireland –v- Reilly 2015 
IEHC241 which emphasise the significant impact that a decision to 

suspend may have on an employee not least in terms of reputational 
damage and the consequent need for great care to be taken by an 

employer before taking any decision to suspend.  
 
The Court pointed out that the Court was satisfied that the central 

elements of the case met the Maha Lingham Test.  
 

The Court then looked at the issue of the continuance of the 
investigation while proceedings were pending. The Defendant had 
claimed they had a legitimate reason to be allowed to investigate the 

concerns. The main authorities relied upon by the defendant the Court 
point out was a Supreme Court decision in Rowland –v- An Post 21017 
1IR355.  

 
The Court pointed out that that particular case was one where 

Injunctive Relief was refused primarily on the basis that the 
investigative process was at an early stage and that the decision maker 
had a significant margin of appreciation as to how the process should 

be conducted and that the Court should not interfere unless it was clear 
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that the process had gone irremediably wrong. The Court pointed out 
that Mr. Justice Clarke in his judgement stated: 

 
“In many cases the proper approach of the Court when called on to 
consider the validity of a disciplinary like process is to look at the entirety 
of the procedure and determine, taken as a whole, the ultimate 
conclusion can be sustained having regard to the principles of 
constitutional justice. Many errors of procedure can be corrected by 
appropriate measures being taken before the process comes to an end. 
Decision makers in such a process have a significant margin of 
appreciation as to how the process is to be conducted (subject to any 
specific rules applied by reason of the contractual of legal terms 
governing the process concerned.  
 
Thus, the exact point at which parties may become entitled to exercise 
rights such as the entitlement to know in sufficient detail the case against 
them, the entitlement in appropriate cases to challenge the credibility of 
evidence and the right to make submissions are, at least to a material 
extent, matters of detail to be decided by the decision maker in question 
provided that the procedure adopted do not, to an impermissible extent, 
impair the effectiveness of the exercise of rights concerned.  
 
Precisely because procedural problems can be corrected and because 
there may be a significant margin of appreciation as to the precise 
procedures to be followed will, in a great many cases, be premature for 
a Court to reach any conclusion on the process until it has concluded”.  
 
The Court pointed out that the Court had no doubt as to the correctness 

of these principles which had been followed and applied in a number of 
cases including O Sullivan –v- HSE and McKelvey –v- Ianroid Eireann 
Supreme Court 11 November 2019.  

 
The Court pointed out that the issue here is rather that the defendant 
had already made up his mind and reached the conclusion in relation 

to the bonus payment. Thus, the proposed investigation, no matter how 
professionally it might be carried out is merely window dressing. The 

Court pointed out that the Plaintiff contended that the process had gone 
irremediably wrong.  
 

The Court pointed out while the existence of a bona fide concern is a 
necessary pre requisite for an employer to legitimately embark upon a 
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disciplinary process it does not follow that once a bona fide concern is 
shown to exist that the process must be allowed to continue unimpeded 

no matter what. The Court was of the view that the case is not one 
governed by the Rowland line of authority.  
 

The Court in this case importantly stated; 
 

“However, I am not satisfied, just because an employer has an 
entitlement to investigate a matter of legitimate concern to it, that serious 
concerns as regards the legality of the steps taken by the employer can 
be disregarded by the Court solely on the basis that a “Gold standard” 
investigation will take place in the future. The case is not simply whether 
procedural irregularities can be cured downstream in the course of the 
extended process, but whether the steps taken at the very outset of the 
process in order to establish the investigation which the employer wishes 
to pursue, have irredeemably tainted that process”.  
 
This is a very important decision by the High Court.  

 
It highlights the importance of employers; 

 
1. Applying fair procedures.  
2. Not predetermining matters 

3. That just because an independent investigation even at a gold 
standard level will be put in place this will not automatically cure 

any prior defects relating to in particular a decision having 
already been made in relation to a particular process. 

 

In this case the employee, as plaintiff, did obtain the Injunction but it 
was on the basis that the case would proceed quickly for hearing. 
However, in the interim the Defendant company is met with a situation 

where the particular employee will be allowed to return to their 
workplace and to perform their duties.  

 
It will be interesting to see does this case actually ever get to a full 
hearing now that the Plaintiff as employee has won the Interlocutory 

Injunction.  
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Holidays – Traps Employers are Falling Into  
 

An issue which we are seeing from our Instagram Account, which 
appears to be a regular issue now, and probably due to the pandemic, 
is employers potentially putting themselves in a position of having 

claims against them under the Organisation of Working Time Act 1997 
which are claims which could easily be avoided.  

 
The first issue is employers setting out when employees will take their 
holidays. There is no difficulty with an employer doing so. However, for 

an employer to comply with the provisions of Section 20 of the 
Organisation of Working Time Act, 1997, the employer must; 
 

1. Take into account the needs for the employee to reconcile work 
and any family responsibilities along with the opportunity for rest 

and recreation available to the employee.  
2. The employer must consult with the employee or the Trade Union 

if there is any not later than one month before the day on which 

the annual leave is due to commence.  
 
In plain English this means the employer must take into account the 

interests of the employee. They must also consult. Simply designating 
a period of time without going through either of these then in those 

circumstances the annual leave directed by the employer to be taken is 
not annual leave under the Organisation of Working Time Act. The 
employee in those situations is entitled to claim an additional period of 

annual leave during the annual leave year or alternatively if not 
granted, and it does not have to be claimed, a claim against the 

employer at the end of the annual leave year for not having given the 
employee the appropriate rest periods being holidays.  
 

It might be thought that the employer in those situations can reclaim 
the cost of the holidays directed to be taken. The provision of the 
Payment of Wages Act would be clear on this. The employer has directed 

the employee not to attend at the workplace by directing that they are 
effectively on what the employer is calling holidays so in those 

circumstances the obligation is on the employer to pay and there is no 
obligation on the employee to repay those monies nor is there any 
opportunity by law for the employer to reclaim them by way of a 

reduction from future wages.  
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The second issue which is coming up is where an employee has gone 
abroad. Employers are now directing the employee that they must self-

isolate for a period of time and saying that that period of self-isolation 
is a holiday or comes out of their holiday entitlement.  
 

As regards the statutory 20 days or 4 weeks as it should properly be 
called that cannot be deemed to be holidays. Holidays are a period of 

time for an employee to rest and relax. Being confined to their home is 
not a period of rest and relaxation. The employer can provide that such 
a period would be unpaid leave but it is not holiday leave. There is 

another difficulty for employers in that seeking information as to where 
an employee has gone on holidays has significant GDPR issues as 
regards asking that type of information. An employer is entitled to ask 

an employee if it is safe for them to return to the workplace but that is 
really all. This may seem strange but the Data Protection Commission 

has directed that under GDPR that is all an employer can do.  
 
In relation to individuals taking holidays, employers in particular have 

to be extremely careful that they comply with the provisions of the 
Organisation of Working Time Act. We fully appreciate that businesses 
are under pressure at the present time. However, simply directing that 

all employees must take their holidays at a particular time without 
taking into account the provisions of Section 20 of the Act, then in those 

circumstances the employer has not properly complied with the 
obligations.  
 

There is absolutely no difficulty however in an employer directing that 
holidays cannot be taken at a particular time of the year. However, that 

has to be reasonable. An employer cannot determine, for example, that 
there would be nine months in the year when employees could not take 
holidays.  

 
When it comes to holidays, again there are issues relating to the 
personal and family circumstances of individuals. Therefore in 

particular those with school going children may need to get priority for 
taking holidays during a period of time when schools are shut. Those 

who have children in a crèche when it is usual that crèches close for a 
period of time in August that those employees would be facilitated 
taking their holidays at that period. 
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There are a number of misconceptions which employees have in relation 
to holidays particularly those coming back from lay-off. During a period 

when any employee is on lay-off they do not earn, if we can use that 
phrase, any holiday entitlements. The right to be paid for Public 
Holidays only applies for the first thirteen weeks of a period of lay-off.  

 
Any claim to the WRC for any breach of a right to public holidays must 

be made within six months of the date which the relevant public holiday 
fell due. Any claim in respect of a breach of the Organisation of Working 
Time Act as regards holidays cannot be taken until the leave year has 

ended until 31 March in any year and must be taken within 6 months 
of that date. Effectively the time limit for an employee to claim a breach 
which would have arisen in the period 1 April 2020 to 31 March 2021 

is 30 September. There is one exception to this and that is in relation 
to not being paid for holidays in advance. In those situations the claim 

can issue within six months of the employee going on holidays.  
 
 

On Call Time  
 
This issue arose in the case of Peter Corrigan & Gudaspa Limited ADJ-

00029979.  
 

This related to an issue as to on call time being addressed.  
 
The Adjudication Officer in this case confirmed that the Court of Justice 

of the European Union (CJEU) has given specific definition in relation 
to this in the Simap and Jaeger Cases.  

 
The Adjudication Officer pointed out that the time spent on call by 
workers is to be regarded in its entirety as working time within the 

meaning of the Directive if they are required to be present at the 
workplace and that by contract, where workers must be reachable at 
all times but are not required to remain at a place determined by the 

employer only the time linked to the actual provision of services must 
be regarded as working time.  

 
The Adjudication Officer also pointed out the case of C-518/15 where 
the CJEU found finally, it must be observed that the situation is 

different where the worker performs a stand-by duty according to a 
stand by system which requires that the employee be permanently 
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accessible without being required to be present at the place of work. 
Even if he is at the disposal of his employer, since it must be possible 

to contact him, in that situation the worker may manage his time with 
fewer constraints and pursue his own interests. In those 
circumstances, only time linked to the actual provision of services must 

be regarded as “working time” within the meaning of Directive 
2003/88”. In that case the CJEU referred to the Jaeger Case being C-

151/02.  
 
This issue however is less than clear, and although it was not relevant 

to this particular case, it is worth noting that; 
 

1. The issue is yet to be fully determined where the employee must 

be in a position to return to a workplace or provide services within 
a limited period of time; 

2. That there is a case already sent by the Labour Court to the CJEU 
in relation to fire personnel where there is a limit period of time 
during which the individuals must be able to get to a fire station.  

 
The issue of on call time is clearly going to be an issue where there 
could be any restraints on the employee as regards enjoying the time, 

even though on call. If an employee must be able to get to the workplace 
within 15 or 30 minutes or a short period like that then in those 

circumstances their ability to be able to go to the cinema, go out for a 
meal or take part in sports could be severely restricted.  
 

There is then also the issue of those who may want to have a drink. 
There may be some situations where individuals could reasonably have 

a single drink which would have them below the limit to drive a vehicle. 
There may be other jobs where no drink could reasonable be taken by 
the individual while they are on call. We are not promoting drinking but 

some people enjoy the “odd tipple”.  
 
We would anticipate that this area of on call time is one where there 

will be potential for significant litigation over the next couple of years 
particularly in relation to the way businesses are starting to change and 

the issue of availability of employees will change.  
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Protected Disclosures  
 

This issue arose in the case of a Financial Controller and a Foresting 
Company under reference ADJ/00027072. The Adjudication Officer 
pointed out that under Section 12 of the Protected Disclosure Act 2014 

that an employer shall not penalise or threaten penalisation against an 
employee or cause or permit any other person to penalise or threaten 

penalisation against an employee for having made a Protected 
Disclosure.  
 

The Adjudication Officer set out that Section 5 sets out the issue as to 
what is a Protected Disclosure.  
 

The Adjudication Officer set out that following on from Section 12 the 
Adjudication Officer must firstly establish whether a Protected 

Disclosure was made.  
 
In this case the financial controller had sent an email stating; 

 
“Can you send me a list of all expenses agreements which had been put 
in place historically? I am not comfortable paying them and need to 

work out the impact on payroll of rectifying them”.  
 

The Adjudication Officer in this case pointed out that at no stage either 
explicitly did the employee set out why the employee was not 
comfortable paying the expenses nor following up a subsequent email 

after the CEO had responded to him with the amounts in question.  
 

The Adjudication Officer was not satisfied that the employee had raised 
a Protected Disclosure.  
 

The Adjudication Officer pointed out that in cases the complainant 
must be able to show that the way he was treated by the responded was 
“but for” making the Protected Disclosure and noted the Labour Court 

held in the case of Aidan and Henrietta McGrath Partnership and 
Monaghan PDD162 that; 

 
“…The detriment giving rise to the complaint must have been incurred 
because of or in retaliation or, the complainant having committed a 
protected act. This suggests that where there is more than one causal 
factor in the chain of events leading to the detriment complained of the 
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commission of a protected act must be an operative cause in the sense 
that “but for” the complainant having committed the protected act he or 
she would not have suffered the detriment. This involves a consideration 
of the motive or reason which influenced the decision maker in opposing 
the impugned detriment”.  
 
This case highlights that if an employee intends to raise a Protected 

Disclosure they need to; 
 

1. Clearly set out the wrongdoing which they are alleging has 

occurred.  
2. Making it clear that they are making a Protected Disclosure. The 

easiest way of this is to actually state, in the complaint to their 

employer, where being undertaken internally, that they are 
making a Protected Disclosure by using the words “Protected 

Disclosure”.  
3. Simply using the words Protected Disclosure or raising issues is 

not sufficient in itself. The employee must be able to show that a 

wrongdoing has occurred.  
4. The issue of a “wrong doing” is not that the employee must be 

able to prove that an actual wrong doing has occurred but rather 

that the employee reasonably believed that there had been a 
wrongdoing.  

5. The issue of the employee reasonably believing is not one which 
is simply the employee saying that they had a reasonable belief. 
They must be able to back up that allegation even if it is 

subsequently determined that they were not disclosing a 
wrongdoing but they must be able to show that they reasonably 

believed that it was a wrongdoing.  
 
It is evident, from cases, that those making a Protected Disclosure do 

not always get legal advice. An employee making a Protected Disclosure 
does need to get legal advice to make sure that they are making a 
disclosure where they will get the benefit of the Protected Disclosure 

Legislation.  
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Penalisation for having raised a matter under the Safety Health and 
Welfare at Work Act, 2005. 

 
This issue arose in a case of an Employee and an Insurance Company 
ADJ-00027880.  

 
Without going into the facts of the case the case set out a significant 

amount of case law as to how such cases need to be dealt with.  
 
In this case the complainant submitted a complaint under Section 27 

of the Safety Health and Welfare at Work Act 2005 which protects 
employees from being penalised for having acted in compliance with the 
Act and includes making a complaint under the Act. 

 
Penalisation in the context of Section 20 of the Safety Health and 

Welfare at Work Act 2005 would include but is not limited to 
suspension, lay-off, demotion, transfer of duty, imposition of discipline 
or penalty and coercion or intimidation. The penalisation will usually 

be an identifiable act or omission on the part of the employer which 
affects the employee to his/her detriment.  
 

The word detriment is given the ordinary and natural meaning of 
causing harm or damage as set out by Hyland J in the case of Conway 

–v- Department of Agriculture 2020 IEHC665.  
 
In these cases the initial burden of proof is on the complainant to 

establish the existence of a protected act and detriment. It is only if the 
complainant established a protected act and a detriment does the 

burden shift to the respondent to put forward evidence that the 
detriment suffered was not due to the protected act being the operative 
clause.  

 
The case of Paul O’Neill –v- Toni & Guy Blackrock 2010 21E.L.R1 
established that the burden of proof is on the complainant to establish 

that on the balance of probabilities; 
 

a. He/she committed a protected act and 
b. That having regard to the circumstances, it is apt to infer from 

subsequent events that the protected act was the operative 

consideration leading to the detriment imposed.  
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The Toni & Guy case established the “but for” in penalisation where the 
Labour Court stated: 

 
“It is clear from the language of this Section that in order to make out a 
complaint of penalisation it is necessary for the claimant to establish that 
the detriment that he or she complains of was imposed “for” having 
committed one of the acts protected by Section 27 (3) of the Safety Health 
and Welfare at Work Act 2005. Thus, the detriment giving rise to the 
complaint must have been incurred because of, or in retaliation for, the 
claimant having committed a protected act. This suggestion that where 
there is more than one causal factor in the chain of events leading to the 
detriment complained of, then the commission of the protected act must 
be the operative clause in the sense that “but for” the claimant having 
committed the protected act he/she would not have suffered the 
detriment. This involves a consideration of the motives or reasons which 
influence the decision maker in imposing the impugned detriment”.  
 
The Labour Court has further expended on a number of issues in the 

case of An Garda Siochana –v- Hazel Delahunt Determ HSD1311 where 
the Court noted that the term “detriment” is not defined in the 
Legislation but that it has been considered in some UK decisions which 

noted that: 
 

“A detriment exists if a reasonable person/worker would or might take 
the view that the treatment was in all the circumstances to his detriment”.  

 
In Khan –v- Chief Constable West Yorkshire 2001 UKHL48 the Labour 
Court further noted that an “unjustified sense of grievance cannot 

amount to a detriment within the statutory meaning”. Shannon –v- 
Chief Constable RUC2003 2AllER26. While this is a case which the 
complainant lost it is helpful that the decision sets out the case law in 

some depth. In looking at the issue of penalisation it is important for 
employees bringing claims to understand that: 

 
1. A complaint under that Act has to have been made.  
2. It is a not necessary that the particular Act is mentioned in any 

complaint. However, it is beneficial if it is as it clearly identifies 
where the complaint by the employee is coming from.  

3. The employee needs to set out what exactly the issue is which 

they are complaining of.  
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4. The employee must be able to show that they suffered a detriment 
because of having raised a health or safety complaint.  

 
In respect of employers once the employee raises what is termed a prima 
facia case that they have made a complaint and that they have suffered 

a detriment then in those circumstances the burden of proof shifts to 
the employer who must then show that the detriment complained of 

was not for having raised a complaint. In the Toni & Guy case, which 
this office was involved in for the employee, the employer in that case 
contended that the detriment had nothing to do with the relevant 

complaint raised. However the detriment complained of occurred 
shortly after the employee had raised a complaint. Even where there 
may be more than one reason where there is a reasonably short period 

between an employee raising a complaint and any detriment occurring 
then in those circumstances it is far more difficult for an employer to 

argue that the detriment complained of had nothing to do with the 
Health and Safety complaint.  
 

We would be of the view that there are going to be a significant number 
of issues which employees will be raising with employers going forward 
under the Safety Health and Welfare at Work Act and ones which 

employers need to be aware of and which employers need to manage 
carefully. Where they do not then in those circumstances the employee 

may well have a good claim under the Safety Health and Welfare at 
Work Act 2005. An employee bringing a claim under that Act does not 
need to show any economic loss. For example the types of issues which 

may well start arising are: 
 

1. Employees raising issues about individuals coming into a shop 
or premises and not wearing a mask.  

2. Employees raising concerns over vaccinated and non-vaccinated 

fellow employee, clients or customers coming into close proximity 
with them.  

3. Employees raising concerns relating to compliance with Health 

and Safety Authority Guidelines.  
 

Unlike the Protected Disclosures Act, the employee must raise an actual 
complaint of an actual health and safety risk. In the Protected 
Disclosure Act the test is whether the employee reasonably believes that 

a Protected Disclosure has occurred. Under the Safety Health and 
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Welfare at Work Act an actual complaint must be raised relating to a 
specific right or obligation.  

 
There is a mistaken view that a detriment only arises where there is a 
dismissal. That is incorrect. Penalisation includes not only a detriment 

itself but the threat of a detriment.  
 

Therefore, for example, a threat to a person’s job, to the hours that they 
are receiving, and, even as minimal as that they will lose priority for 
taking holidays are sufficient to raise the issue of a detriment for having 

made a complaint.  
 
The compensation in these cases can be up to two years’ salary or 

wages.   
 

 
Discrimination against Middle Aged Workers  
 

Technology, or more properly, new technology, may actually result in 
discrimination claims against employers.  
 

In the UK their Equality Watchdog is threatening legal action against 
companies who discriminate against middle aged workers.  

 
As new technology comes in some older workers are finding it more 
difficult to adapt to new technology. There is a fear, in the UK that this 

will result in what the UK Equality Watchdog refers to as individuals 
being “Thrown On The Scrap Heap”.  

 
It is quite interesting that in the UK their Equality Watchdog is saying 
that claims are likely to go against large entities as a warning to ensure 

that such actions are not undertaken.  
 
In Ireland we do not have the same form of robust State intervention. It 

is however interesting that this issue is coming up and it is likely that 
this issue of individuals being made redundant on the grounds that 

they are not able to keep track with new changes in technology may 
very well result in Equality claims rather than Unfair Dismissal claims.  
 

The Equality claims will be relating to effectively a form of reasonable 
accommodation. This will be that companies in those situations should 
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be providing appropriate training and assistance to employees to avoid 
them being unable to keep up with younger workers.  

 
This is quite an interesting development. It may take some time for 
these cases to start running but running they will and it will be 

interesting to see how this area of law develops.  
 

 
Suitable Alternative Employment  
 

This arose in case ADJ-00029124.  
 
The Adjudication Officer in this case helpfully set out the Legislation 

but also quoted the appropriate decision of the Labour Court.  
 

The Adjudication Officer found that there were two issues which they 
had to decide being; 
 

The suitability of the offer of alternative employment.  
 
Whether the complainant’s refusal of the offer of employment was 

reasonable in all the circumstances.  
 

The Adjudication Officer quoted the Labour Court case in Cinders 
Limited –v- Byrne RPD1811 which quoted with approval from the 
decision of the English EAT in Cambridge & District Co-Operative 

Society Limited –v- Ruse 1993 IRLR 156 when considering similarly 
worded provisions of the UK Legislation at page 158 that; 

 
“The suitability of the employment is an objective matter, whereas the 
reasonableness of the employee’s refusal depends on factors personal to 
him and is a subjective matter to be considered from the employee’s point 
of view”.  
 

It is helpful that the Adjudication Officer has set out the tests with such 
clarity and has confirmed the provisions under which same will be 

applied and the applicable Legislation and the interpretation of same.  
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Jokes in the Workplace  
 

An interesting case has arisen in the UK. A supermarket worker who 
allegedly made a “black lives matter” joke about a toy was unfairly 
dismissed a Tribunal has ruled.  

 
The claim was taken against Sainsbury’s decision to dismiss the 

employee. It was pointed out that the employee had not received any 
equality, diversity and inclusion training for at least 16 years and had 
inadvertently offended her co-worker.  

 
The Tribunal also found that the supermarket did not follow its fair 
treatment policy and did not take the employees length of service and 

clean record into account at the appeal.  
 

Judge Richardson said that the sensitivities surrounding the tragic 
death of George Floyd were all the more reason to ensure procedures 
were properly followed so that justice can be done.  

 
The employee in this case had been suspended and the Tribunal 
described the suspension as nonsensical in that they did not consider 

any alternative to suspension despite the policy saying suspension 
would be a last resort.  

 
The case is interesting in that it raises the issue of the importance of 
employers regularly going through training with employees in relation 

to their diversity and inclusion policy.  
 

It also raises the issue of employers in other areas such as harassment 
and sexual harassment in particular equally being vigilant in making 
sure that updated training was put in place.  

 
Issues are currently arising in relation to employees, for example, 
creating a health and safety risk. Again, this is an area where 

appropriate training should always be put in place. 
 

The reality is that many employers have quite extensive handbooks 
along with policies and procedures. The difficulty is that often the 
individuals who will be responsible for a particular policy may not fully 

understand those policies and equally there are issues with employees 
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not being trained in respect of those policies. Simply having a staff 
handbook, in itself is not having a comprehensive procedure in place.  

 
 
Concerns about returning to the Workplace 

 
An interesting case has been heard in the UK by their Employment 

Tribunal in a case of Accattatis –v- Fortuna Group (London) Limited.  
 
This case held that the dismissal of an employee who expressed 

concerns about commuting and attending the office during lockdown 
and asked to be laid-off was not unfair.  
 

The employee in this case worked for a company selling PPE. The 
employee asked on a number of occasions to work from home or to be 

placed on furlough as he was uncomfortable using public transport and 
working in the office. His job could not be done from home. The 
company told him that although furlough was not possible because of 

the business being so busy they would allow him to take holidays or 
unpaid leave. The employee declined and asked on three further 
occasions to be furloughed. On the final request he was dismissed.  

 
The employee claimed that he had been automatically dismissed under 

the UK Employment Rights Act of having taken steps to protect himself 
from danger. The Tribunal found that he reasonably believed there were 
circumstances of imminent danger but he did not take appropriate 

steps to protect himself from danger. His demands that he be allowed 
to stay at home, which Fortuna did not object to, to work from home on 

full pay (his job could not have been done from home) or be furloughed 
were not appropriate steps to protect himself from danger. The 
Employment Tribunal held that the company had reasonably concluded 

that his job could not be done from home and that he didn’t qualify for 
furlough but had suggested he take holidays or unpaid leave. The 
Tribunal held that they had therefore reasonably tried to accommodate 

him.  
 

This case is interesting in that it is the type of issue which is likely to 
arise as businesses reopen. There will be some employees who will be 
concerned about returning to the workplace. There will be other 

employees who will want to work from home full time.  
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For employees it is important that before resigning or putting 
themselves in a position where they could be dismissed that they obtain 

appropriate legal advice so that the issue can be properly raised with 
the employer using the employer’s internal grievance procedures.  
 

For employers the position will be that once they can show that they 
attempted to listen to the concern of the employee and put forward 

reasonable proposals and arguments as to why the employee might 
need to return to the workplace or why it is not practicable for them to 
work from home then in those circumstances a dismissal may not be 

unfair.  
 
The UK case law is of course different than Ireland but it is vital that if 

an employer is considering dismissing in those circumstances that 
unless the employer goes through the full procedures relating to a fair 

hearing, providing a right of representation, not only giving the 
employee a right to put forward their proposals but listening to those 
proposals and a full appeal along with of course full representation by 

a fellow employee or Union Official the employer may well be able to 
dismiss in those circumstances.  
 

This is an area where it is likely there will be substantial cases going 
forward as there will be some employees who will not wish to return to 

the workplace. It may also arise where employees may wish to work only 
partly in the workplace and that in some cases may not be able to be 
accommodated.  

 
There is likely to be a lot of litigation over this in the coming months.  

 
 
A Guide to Employment Settlement Agreements – Make Sure you 

know what you are signing before you sign.  
 
In employment cases a Settlement Agreement is a good way for 

employers and employees to settle any case. This would include cases 
before the Workplace Relations Commission, the Labour Court or the 

general Courts.  
 
Settlement Agreements or Compromise Agreements as they are 

sometimes called will cover everything from an Unfair Dismissal case, 
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to a small Payment of Wages case or a significant case involving a senior 
executive departing an organisation. 

 
 
What are the benefits of a Settlement Agreement?  

 
The main benefit for both an employer and an employee in relation to a 

Settlement Agreement is the guarantee. Everybody knows the outcome. 
The employer knows what they are paying. The employee knows what 
they will be receiving.  

 
Issues of reputational risk for both employers and employees can be 
avoided by not having a dispute in a public forum.  

 
 

Can Settlement Agreements be “Without Prejudice”?  
 
For employers of course they will want Settlement Agreements to be 

without an admission of liability.  
 
For employees this may not always be practicable. If a case involved a 

claim under the Employment Equality legislation, the Organisation of 
Working Time Act or any piece of Legislation where compensation rather 

than simple economic loss can be awarded then to obtain the benefit of 
tax free payments the parties have to be of the view that if the matter 
went to hearing then an award of this amount is likely to have been 

awarded. This does cause difficulties in negotiating a settlement. This 
can be resolved by providing a confidentiality clause so that the terms 

of the agreement would not be disclosed. That can have a penalty for 
either party if it is disclosed.  
 

In relation to claims under the Employment Equality Legislation taking 
account of legislation currently going through the Dail and Seanad, any 
attempt to provide a non-disclosure provision in such an agreement 

may make the entire confidentiality of the agreement unenforceable.  
 

An Employment Solicitor who deals with both employment law and 
understands the nuances of taxation will be able to advise both 
employers and employees as to what is acceptable for the purposes of 

reaching a settlement which is tax efficient and in line with the law. 
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What needs to be in a Settlement Agreement?  

 
For employers it is going to be important always that the agreement not 
only covers the particular employer but also any group company or 

associated company. Therefore careful drafting of a document is 
necessary, by the Solicitor for the employer, to make sure that these are 

included.  
 
For the employee the issue of the agreement covering group companies 

and associated entities is rarely an issue which will cause the employee 
a difficulty.  
 

 
Settlement of all claims 

 
Settlement Agreements will normally provide that all claims by the 
employee against the employer or any group or associated company are 

compromised and settled as part of any agreement. It is therefore vital 
that the employee, in particular, makes sure that their Solicitor knows 
of any other claim or potential claim which the employee has as signing 

the settlement agreement will invariably mean that all claims against 
the employer, associated entities and group companies will be settled 

for the agreed amount.  
 
If the employee has issued proceedings then of course there would be a 

clause that the proceedings will be withdrawn.  
 

In the case of a request under the Data Protection legislation and GDPR 
Regulations, again the employer will want any data protection request 
withdrawn. It is therefore vital for employees that any particular data 

that they require is agreed as a condition of withdrawing the data or 
GDPR request.  
 

For an agreement to be enforceable following the case of Malahide 
Community School and Dawn Conaty it is imperative for an employer 

that the employee has at least been advised of their entitlement to 
obtain independent legal advice. Generally employers will insist upon 
the employee obtaining such advice and a fee would be paid directly to 

the Solicitor advising the employee that subject to confirmation they did 
advise the employee in relation to the terms of the agreement. That 
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agreement to pay is always conditional on the employee having signed 
the Settlement Agreement. However, if new Legislation relating to 

employment equality claims goes through it will be important that these 
agreements specifically provide that the fee to the Solicitor advising the 
individual will be paid regardless as to whether or not the employee 

signs the Settlement Agreement. This therefore is an issue currently 
which employers need to take into account because of the fact that the 

proposed Legislation has a retrospective element. For employees where 
there is an equality claim and that provision is not included in the 
agreement then in those circumstances it may subsequently be the 

position that they will not be bound by any confidentiality clause in the 
agreement.  
 

Confidentiality clauses will invariably be included in any draft by an 
employer. There may be times when the employee is not happy with the 

confidentiality clause. If the employee has a particular reservation 
about a confidentiality clause then of course this is an issue which they 
need to discuss with their Solicitor before signing the agreement. It is 

normal that an employee will be entitled to disclose the terms and 
conditions of the agreement to their Solicitor, professional advisors to 
include tax advisors and direct family members.  

 
While it will not normally be included in a Settlement Agreement other 

than a clause that the employer will tax any payment in the most tax 
efficient way possible it is very important that both employers and 
employees obtain tax advice. In some cases the employer will provide a 

sum of money for the employee to obtain that advice or in the alternative 
will produce a tax computation which the employee can rely upon.  

 
 
When the employer insists upon the agreement being without 

admission of liability.  
 
In these situations particularly if any part of the settlement could have 

obtained a tax relief or in the case of, for example an equality claim 
where the entire settlement, if made by way of decision of the WRC or 

the Labour Court or a Court would have been exempt then in those 
circumstances the employee will invariably insist that any payment is 
to be paid net of tax.  
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This means that the employer has to produce effectively a payslip with 
the amount grossed up. For an employee who has left this effectively 

doubles the amount of the payment with half of it going to the State.  
 
 

Leaving the Organisation  
 

Very often the agreements will provide that the employee will leave the 
organisation. Any termination payment for leaving the organisation is 
subject to tax subject to various exemptions.  

 
You will find a separate Guide on the Taxation of Employment Awards 
and settlements on our website.  

 
 

What termination payments will normally be in a Settlement 
Agreement? 
 

In a Settlement Agreement where the employee is leaving the 
organisation the following payments may arise; 
 

1.  Statutory Redundancy Payment. This is of course tax free.  
2. An enhanced or ex gratia termination payment. There are various 

tax reliefs from the basic tax exemption to the enhanced tax 
exemption and in some cases for more senior individuals SCSB. 
Those tax free amounts are of course free of tax with anything 

above that being subject to tax.  
3. Notice pay. This will be fully taxable. Any accrued bonus 

payments if payable will again be taxable.  
4. Holiday Pay. Holiday pay is pay and is therefore taxable.  
5. Payment of legal fees. The payment of reasonable legal fees which 

are used solely for discharging the legal fees of the employee 
relating to the particular proceedings or settlement are exempt 
from tax provided they are specifically referred to in the 

Settlement Agreement. In those circumstances the agreement will 
provide that the monies will be paid by the employer. A VAT 

invoice will issue to the employee but marked payable by the 
employer.  
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Non-Disclosure Clauses in a Settlement Agreement  

 
We have referred to this previously but this is one of the ones where 
they will be difficulties potentially going forward in relation to Equality 

claims where any claim under any piece of Equality Legislation in 
relation to discrimination will not be one where an employer will be in 

a position to put in place a non-disclosure provision except for a limited 
period of time and then only if specific conditions are complied with. 
This Legislation may not pass through the Dail but because it is 

particularly limited to claims under the Equality Legislation that may 
happen. There is however one way that those agreements can be 
enforced by an employer and an employee effectively and that is where 

the agreement is reached with the benefit of a mediator from the 
Workplace Relations Commission. In those circumstances because of 

the provisions of the Workplace Relations Act 2015 any such Mediation 
Agreement is confidential and is not affected by the proposed 
Legislation currently.  

 
Mediation outside of the Workplace Relations does not receive that 
benefit.  

 
 

Pension Entitlements 
 
This of course is an issue which will rise particularly for more senior 

individuals. It is one where appropriate pension advice will be required.  
 

 
Issues which an employee needs to consider.  
 

Many employees will have particular benefits in their employment and 
if leaving they will lapse. Therefore it is important for an employee to 
consider; 

 
1. Putting in place Life Insurance Cover  

2. Health Insurance  
3. Pension Planning as part of any Settlement Agreement  
4. Car Insurance.  
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If the employee has been employed and is on a group insurance policy 
then it is important to get the appropriate certificates to facilitate the 

employee getting insurance with the benefit of a no claims bonus.  
 
 

Non – Disparagement Clause  
 

Effectively this is the clause which will say that neither the employer 
nor the employee will say anything bad about the other. This is to avoid 
any negative or adverse remarks being made by either.  

 
Employers will often look to have a provision that not only will this 
clause apply to the employer themselves but also to other employees, 

directors, officers, agents or shareholders of the employer.  
 

In the case of the employer the employer will give a commitment that it 
will use its reasonable endeavours that neither its employees, 
shareholders, directors, officers or agents will make any negative or 

adverse remarks concerning the employee.  
 
 

References and Departing Notice  
 

Employees will want to get a reference from the company. Equally they 
will want to have some form of communication that sets out why they 
are leaving the company. The reason for this is that employers and 

employees both know that if an employee leaves that there will be 
individuals in the organisation which will ask why they are leaving. It 

is therefore helpful to have; 
 

1. An agreed reference as part of the agreement.  

2. An agreed statement from both the employers and the employee 
as to the reasons why the employee is leaving. This statement can 
be very non-committal. However by including it in the agreement 

it avoids difficulties on either side.  
 

 
Conclusion  
 

When it comes to a Settlement Agreement it is vital that both employers 
and employees get appropriate legal tax, insurance and pension advice. 
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To be enforceable on both sides, it is equally important that appropriate 
legal advice is obtained so that a valid and enforceable agreement which 

protects both the employer and the employee and their respective 
interests is put in place.  
 

The great benefit of a Settlement Agreement is that it brings certainty. 
It removes uncertainty. It also has the benefit of significantly reducing 

legal fees involved in litigation and reducing the legal costs.  
 
 

Code of Practice on Determining Employment Status  
 
In July the Revenue and the Workplace Relations Commission issued a 

joint Code of Practice on determining employment status. The original 
Code issued as far back as 2001. So 20 years later we have an updated 

Code.  
 
It has been announced that Legislation will be brought in place later 

this year to underpin the Code.  
 
The difficulty in relation to the issue of employed and self-employed is 

often one where different views can be taken by different entities.  
 

It is acknowledged in the Code that decisions of the WRC or the Labour 
Court, the SCOPE Section and the Revenue are not binding on each 
other; therefore, for example, the Revenue might determine that an 

individual is self-employed whereas the Labour Court can determine 
that they are employees.  

 
It would be hoped that there would be some form of continuity brought 
into place in any new Legislation.  

 
It is quite clear that there is significant expertise in the SCOPE Section, 
the Revenue, and in particular the Labour Court in relation to this 

issue. It would be helpful that if issues arose in cases as to whether a 
person was employed or self-employed in the WRC that there would be 

a special section which would have a member of the Labour Court, the 
SCOPE Section and the Revenue Commissioners who would where 
matters would be referred to and whose decision would be binding going 

forward on the WRC and the three entities themselves. It could well be 
that there would be a revolving Chairperson of such an entity. It is 
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neither beneficial to companies nor to the individuals working for or 
with them that there would be different rulings as to the status of the 

relevant individual for Tax, Social Welfare and employment rights.  
 
The next issues relate very much to the GIG Economy. That is an area 

where there is significant issues arising. One issue which we have been 
putting forward for some time is that in relation to those situations that 

unless the person is being paid twice the National Minimum Wage or 
twice the Sectoral Employment Order rate of pay if as an employee they 
would be covered by an SEO then in those circumstances they would 

be not be classified as self-employed but would be employees. This 
would remove approximately, in our view, 85% of those who are 
classified as self-employed.  

 
Arguments arise that there are benefits for individuals being classified 

as self-employed as regards what work they take on, when they take on 
the work and how they manage their own time. It is very clear from the 
Code of Practice that it is acknowledged that there are individuals who 

have significant autonomy who can still be employees. There is 
absolutely no reason why a person in the GIG Economy would in any 
way be put in a lesser position if they were deemed to be employees 

because they did not get paid twice the National Minimum Wage, for 
example.  

 
There would be nothing to stop the individual and their employer 
arranging flexibility.  

 
It will be interesting to see what Legislation if any comes forward but 

this issue of the GIG Economy in particular, is costing the State a 
significant amount of money. It is undermining rights of normally those 
who are on relatively low rates of pay. It has a negative impact on 

companies who are operating the employer / employee status as 
compared to those who have self-employed contractors instead.  
 

Setting a monetary sum below which an individual will be deemed to be 
an employee for all employment law purposes and tax purposes it 

therefore excludes those on higher sums of money.  
 
Genuine self-employed contractors generally speaking are not being 

paid in or around the National Minimum Wage but significantly in 
excess of it.  
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At the present time it is quite clear to anybody involved in employment 

law that the issue of self-employed status is one of those which is being 
abused left right and centre.  
 

 
Mediation in the WRC  

 
The issue of mediation in the WRC is one which comes very much to 
the forefront. There are however issues in relation to mediation and that 

is the issue of the qualification of Mediators in the WRC.  
 
There is an approach taken by the WRC that Mediators are appointed 

by the Minister and also as the Mediation Act does not apply to 
Mediation in the WRC that in those circumstances effectively Accredited 

Mediators do not have to be appointed.  
 
We certainly accept their argument but our approach in relation to 

matters going forward is that where something is titled as “Mediation” 
then in those circumstances there are some basic requirements of 
attending a Mediation.  

 
The first of these is that the Mediators are properly qualified being 

Accredited Mediators and for us that means that they are CEDR, 
Chartered Institute of Arbitrators, Friar Law, Law Society Mediation and 
Conflict Intervention, Mediation Forum Ireland, the Mediators Institute 

of Ireland (MII), Harvard Negotiation Institute, or, Institute of 
Professional Legal Studies (NI).  

 
The next issue in a normal mediation is that there would be a Mediation 
Agreement signed in advance by the parties and the Mediators setting 

out the basis of the Mediation.  
 
Our approach now to Mediation is that we will require an Accredited 

Mediator and that there is a Mediation Agreement in place prior to 
commencing Mediation.  

 
This is not something that we are simply doing for the purposes of being 
difficult. It is for the purposes of ensuring that a proper Mediation takes 

place.  
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At the present time the WRC have what they call “telephone mediation”. 
These individuals are not trained Mediators. Effectively it is not a 

Mediation. It is simply a form of conciliation dressed up under the title 
“mediation”.  
 

The whole basis of Mediation is that the Mediation must be one which 
is a valid Mediation. There is no hybrid form of Mediation.  

 
This issue of Mediation is one which is causing problems at the present 
time. The Public Service have internal Mediators. There is a significant 

concern in relation to that form of Mediation within the Public Service 
itself where the issue of the independence of the Mediator is always 
going to be a question where they are effectively employed by the 

Department or Public Body that they are then acting as a Mediator in 
respect of a dispute between that Public Body or Department and the 

employee.  
 
In the WRC the approach appears to be that effectively anybody can be 

appointed as a Mediator without any formal qualifications.  
 
Now Mediation in the WRC is voluntary. It is always our approach in 

cases going to the WRC to advise any employee or employer to consent 
to go to Mediation. In fact it is our policy to advice individuals in relation 

to the provisions of the Mediation Act. We also advise on the advantages 
of Mediation in a formal document which goes to them at the time that 
we commence acting for them in any contentious case. In fact there is 

actually no obligation on this office to advise anybody about the benefits 
of Mediation as the Mediation Act does not apply to employment law 

matters whether in the WRC, Labour Court or in the Courts. Saying 
that, this office has an approach that we would always support 
Mediation.  

 
The difficulty that we have at the present time in relation to the 
mediation system in the WRC is that it is not Mediation by any stretch 

of the imagination. Therefore by taking an approach that we will require 
the formalities of a proper Mediation to be put in place we believe that 

we are representing matters to the best interest of our clients to ensure 
that there is a proper Mediation that takes place where our clients are 
involved.  
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Future Decisions of the Workplace Relations Commission  
 

The recent Supreme Court decision has completely altered the way in 
which the Workplace Relations Commission, in particular, operates.  
 

Now cases will be heard in public except in very limited circumstances. 
Evidence will be given on Oath. The Adjudication Officers will have a 

degree of independence in that they can only be removed following fair 
procedures.  
 

This all stems from the fact that the Supreme Court decision held that 
the Workplace Relations Commission is involved in the administration 
of justice.  

 
Accordingly, one issue which has not been addressed but which will 

have to be addressed will be the format of decisions of Adjudication 
Officers.  
 

Currently Adjudication Officers are extremely good at setting out the 
arguments and the factual and legal arguments of both sides. One issue 
that they will have to start addressing, going forward, is the basis under 

which they award an amount of money or reinstatement or 
reengagement in certain circumstances to a particular employee. Up 

until now the Adjudication Officers could simply set out that they 
regarded a particular sum of money, for example, to be fair and 
reasonable in the circumstances. Now decisions are going to have to go 

further. They will have to set out why and to what extent and the 
considerations which an Adjudication Officer took into account when 

setting compensation.  
 
For example, in an Unfair Dismissal case if an Adjudication Officer has 

held that an employee contributed to their own dismissal it may well be 
that they will have to set out to what extent and effectively to what 
proportion the Adjudication Officer has determined that the 

compensation should be reduced and how that determination has been 
arrived at. This will apply across the board for all pieces of Legislation 

which Adjudication Officers are dealing with. For example in a  case 
under the Employment Equality Legislation where previously they 
would have set out that they were of the view that a fair and reasonable 

award would be “X” they will now be obliged to set out why they are 
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determining that figure. That will not be simply saying they regard it as 
fair and reasonable.  

 
What happens if Adjudication Officers do not do this?  
 

If Adjudication Officers do not do this then there is of course the 
potential that there is going to be a significant number of Judicial 

Reviews to the High Court. If the High Court finds in favour of the party 
bringing the Judicial Review then in those circumstances it is likely that 
matters will have to go back to the Workplace Relations Commission for 

a further hearing or at a minimum for the Adjudication Officer to set 
out their reasoning.  
 

Once Adjudication officers have to set out their reasoning then that 
itself will be subject to Judicial Review.  

 
It might be argued that in the alternative that this can be dealt with by 
way of matters going on appeal. That certainly is an argument. However, 

because Adjudication Officers will now be involved in the 
Administration of Justice that does not preclude a party seeking to 
lodge an appeal with the Labour Court, to preserve their appeal rights 

but at the same time bringing a Judicial Review to the High Court to 
have matters clarified so that either an employer or employee can 

determine whether they actually wish to proceed with an appeal.  
 
There is significant change now coming to the Workplace Relations 

Commission and this will be one of the biggest challenges.  
 

 
Submitting a claim to the WRC with the wrong name of an 
employer 

 
This arose in a case of a Mechanic and a Passenger Coach Operator 
under ADJ-00026854.  

 
The Adjudication Officer in this case quoted the case of Jeevahan Al 

Tambraga -v- Orna Morrissey and Killarney Avenue Hotel UD36/2011 
where the EAT considered its powers under Section 39 of the 
Organisation of Working Time Act 1997 and reached the following 

conclusion 
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“The majority acknowledge that Section 39 of the Organisation of 
Working Time Act 1997 gives certain scope to the Tribunal to allow for an 
application to be made to the Tribunal to amendment of the name of the 
employer. Such power is qualified quite significantly in Section 39 (4) (b) 
of such section noting that there must be an inadvertence on the part of 
the relying party, to justify the making of an amendment. The word 
inadvertence is the qualifier in these circumstances, meaning an accident 
or oversight” 
 
The Adjudication Officer pointed out that it is clear that in order to grant 

leave for the change of name of a Respondent it must be established 
firstly that there had been inadvertence on the part of the complainant 
in terms of the failure to identify the correct Respondent when the 

proceedings were instituted and secondly that such leave to amend 
would not result in an injustice being done to the proposed Respondent.  

 
In this case the Adjudication Officer pointed out that the Respondent 
had used various names in communications with the employee and on 

that basis granted leave to amend the name of the Respondent.  
 
 

Employment Permits  
 

It appears that at the present time permits are taking over 3 months to 
process. Colleagues, who specialise in this area of law, are saying that 
approximately 97 days now are being taken for standard applications 

and the backlog is to get worse.  
 

This clearly will be an issue which will need to be addressed. There are 
areas of business, at the present time, where there is a shortage of staff 
and therefore these delays are no longer acceptable.  

 
 
Slip and Fall Cases 

 
This issue was commented on in a case of Edward Ronan and Tipperary 

County Council and Another 2021 IECH492. In this case Mr Justice 
Twomey delivering a judgement on 11 June set out that this was a claim 
for compensation for a slip and fall against the local authority and a 

house owner.  
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Mr Justice Twomey set out that in considering the important principles 
in slip and fall claims of  

 

 the obligation of a Plaintiff to look where he is going 

 the duty of a Plaintiff to take reasonable case for his own safety, 

and  

 the application of common sense to claims for compensation 

personal injuries 

As set down in the Court of Appeal in Power -v- Waterford City and 
County Council 2020 IECA196, Lavin -v- Dublin Airport Authority 2016 

IECA268, Byrne -v- Ardenheath 2017 IECA293 and Cekanova -v- 
Dunnes Stores 2021 IECA12. 
 

The Court set out: 
  
“In this regard, on a superficial or prima facia level, one can always say 
that an accident would never have happened but for X or Y (in the case 
the ramp between a footpath and the road). However, as noted in the 
Court of Appeal in Navan -v- Dublin City Airport this does not make the 
ramp the “legal cause” of the accident.” 
 
His Honour went on to state: 
  

“Accordingly, perhaps, the first question for a lawyer advising the 
Plaintiff’s in trip and fall cases is whether the Plaintiff was looking where 
he was going and if he was, whether he should have seen the hazard in 
question. The straight forward questions would, in this Courts view, have 
led to this claim (and perhaps other similar claims, not being taken and 
perhaps an easing of the backlog in personal injury claims” 
 
This is a very common-sense approach by the Court.  

 
 
*Before acting or refraining from acting on anything in this 

Newsletter, legal advice should be sought from a solicitor. 
**In contentious cases, a solicitor may not charge fees or expenses 
as a portion or percentage of any award of settlement. 

 


